CHAPTER 111

INVESTIGATION AND CASE DEVELOPMENT

This Chapter sets forth the manner in which the Antitrust Division usually conducts its
investigations and the procedural steps that ordinarily are followed during an investigation. This
Chapter will assist attorneys and economists in initiating and conducting an investigation, both factually
and legally, and in deciding whether to recommend prosecution.

The Chapter also describes various other Division responsibilities including Business Reviews,
Export Trade Certificates, judgment terminations, and the premerger notification procedures of the
Hart-Scott-Rodino Antitrust Improvements Act of 1976.

A. Finding and Evaluating Antitrust Complaints

The Antitrust Division’ s investigations arise from avariety of sources including:

1.

complaints received from citizens and businesses when they believe that companies or
individuals are engaged in unlawful conduct;

anaysis and evaluation of filings under the premerger notification provisions of the Hart-
Scott-Rodino Antitrust Improvements Act of 1976;

press reports of various practices that come to the Division’s attention through the
monitoring of newspapers, journals, and the trade press;

"inside" information obtained from informants, or individuals or corporations applying
for amnesty;

complaints and information received from other government departments or agencies;

complaints and referrals received from United States Attorneys and state attorneys
generd;

analysis of particular industry conditions by Division attorneys and economists, including
systematic industry screenings;* and

! The purpose of a screening analysisis to determine whether particular anticompetitive activities
may be taking place within an industry. Such investigations are conducted to determine if preliminary
inquiry authority iswarranted. Screening investigations require an "AMIS New Matter Form™" (ATR
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8. monitoring of private antitrust litigation to determine whether the Division should
investigate the matter.

The assignment of specific responsibilities to each of the sections, task forces, and field offices
assists in the uncovering of suspected violations. Each section, task force, and field office is responsible
for identifying violations within its area of responsibility. In addition, general complaints received by the
Front Office are referred to a section, task force, or field office, as appropriate.

The attorney, economist or paralegal who receives a complaint should develop information
from the complainant, from trade publications and other public sources, and from governmental entities.
Seeinfra Chapter VI, Section B. Except under unusual circumstances that require the approval of the
appropriate Director of Enforcement, the attorney, economist or paralegal must not communicate with
other individuals within the industry, or individuals and corporations that may be implicated in the
alleged violation for three reasons. First, the Division does not begin aformal investigation until a policy
and factual determination has been made that an investigation should proceed and the Division’s
resources should be committed. Second, the Division and the Federal Trade Commission clear
proposed investigations with each other before they are opened. The purpose of this clearance
procedure is to ensure that both agencies are not investigating the same conduct and to avoid burdening
the parties under investigation and potential witnesses with duplicative requests. See infra Section B.3;
Chapter VI, Section A. Third, contact may prematurely tip-off the subject of the investigation that an
inquiry has been or may be initiated.

B. Recommending a Preliminary Inquiry

1. Standards for Approving aPreliminary Inquiry

Generally, apreliminary inquiry ("PI") will be authorized by the Antitrust Division if (a) there are
sufficient indications of evidence of an antitrust violation; (b) the amount of commerce affected is
substantial; (c) the investigation will not needlessly duplicate or interfere with other efforts of the
Division, the Federal Trade Commission, a United States Attorney, or a state Attorney General; and
(d) resources are available to devote to the investigation. Although an investigation does not formally
become "civil" or "criminal™ until compulsory process in the form of CIDs, Second Requests, or grand
jury subpoenas isissued, a preliminary judgment is usually made when the Pl request is submitted asto

141). SeeDivision Directive ATR 2810.1 "Antitrust Management Information System (AMIS)"
(providing instructions on the completion of thisform). The attorney or other professional should also
fill out a Conflict of Interest Certification, a copy of which may be found on the Forms menu of the
word processing system.
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whether the investigation will be pursued as acivil or criminal matter. Generally, the type of conduct

will govern the civil/criminal determination (e.g., merger matters are pursued civilly, per se pricefixing is
pursued criminally). Seeinfra Section C.6 (discussing standards for determining whether to proceed by
civil or criminal investigation). Among other things, the civil/criminal decision will determine which
Director of Enforcement will supervise the matter.

In acivil matter, from the outset, attention should be given to the legal theory, relevant
economic learning, the strength of likely defenses, any policy implications and the potential doctrinal
significance of the matter. The greater the potential significance of the matter, the more likely it is that
the request will be approved.

In a matter where the suspected conduct appears to meet the Division’s standard for acriminal
proceeding, see infra Section C.6, the decision whether to open an investigation will depend on three
guestions. Thefirst of these is whether the allegations or suspicions of acriminal violation are
sufficiently credible or plausible to call for a criminal investigation. Thisisamatter of prosecutorial
discretion and is based on the experience of the approving officials; thereisno legal standard. The
second question is whether the matter is"significant.” Determining which matters are "significant” isa
flexible, matter-by-matter analysis that involves consideration of a number of factors, including: volume
of commerce affected; geographic areaimpacted (including whether the matter is international); the
potential for expansion of the investigation or prosecution from a particular geographic area and
industry to an investigation or prosecution in other areas or industries; the deterrent impact and visibility
of the investigation and/or prosecution; the degree of culpability of conspirators (e.g., the duration of the
conspiracy, the amount of overcharge, any acts of coercion or discipline of cheaters, etc.); and whether
the scheme involved afraud on the federal government. Because the Division’s mission requiresit to
seek redress for any criminal antitrust conspiracy that victimizes the federal government and, therefore,
injures American taxpayers, this last factor can potentially trump all of the others. The third question--
what resources will be required to investigate and prosecute the matter--is asked only for matters that
are assessed as having lesser significance; the Division is committed to prosecuting all matters of major
significance.

Based on these genera guidelines, arequest for aPl is reviewed by the appropriate Director of
Enforcement. If the request is approved and FTC clearance is obtained, Pl authority is granted.

2. Making a Request for Preliminary Inguiry Authority

Once an attorney has developed a sufficient factual and legal basis to believe that a matter is
appropriate for formal investigation, the attorney should prepare a short factual memorandum to the
section, task force, or field office Chief describing the nature and scope of the activity (the "Pl Request
Memo") using the "Request For Pl Authority" macro. This Pl Request Memo should set forth the
following information on the first page:
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1 the commaodity or service to be investigated;

2. the alleged illegal practice (the specific practice should be outlined if practicable, e.q.,
price fixing, boycott, monopolization, illegal acquisition, etc. -- not merely "restraint of
trade");

3. the relevant statute (e.g., Section |, Sherman Act);

4, the partiesinvolved (state the full name and location of the known companies and their
corporate parents, as well asindividuals involved);

5. the amount of commerce affected on an annual basis (if information is unknown,
provide a reasonable estimate); and

6. the geographic areainvolved (e.g., nationwide, worldwide, Eastern Virginia, etc.).

This detailed information is necessary to evaluate the request, to obtain FTC clearance, and to
determine whether any other Division component is investigating, or has investigated, the same activity.
Staff must develop thisinformation only from public sources, governmental entities, or the complainant,
however, because the staff may not initiate contact with the parties or other private entities prior to
approval of the request and FTC clearance.?

After thisbasic information is set forth, the staff should provide a factual summary of the
information upon which the request is based. Evidence supporting a potential antitrust violation, as well
as any contrary evidence, should be briefly described. Special considerations, such as the existence of
private litigation, a statute of limitations problem, the presence of a governmental agency as a potential
victim, the possible precedential or deterrent impact of the matter, or other legal or factual
circumstances relevant to the decision-making process should be discussed. For matters that will likely
remain civil, potential defenses should be identified and addressed, and relevant economic issues should
be outlined. The potential significance of the matter from an economic and antitrust enforcement
perspective should be evaluated. The memo should also briefly describe the proposed course of the
investigation, including the estimated duration, anticipated developments, and important (or even
dispositive) issues; the attorneys to be assigned to the investigation should also be listed. If the request
is based on a Hart-Scott-Rodino filing, the date on which the initial waiting period expires should be
included. Pl memos may vary somewhat depending on the type of case,® and exemplars may be

2 For procedures when the parties initiate contact with the Division, see infra Section D.2.f.

3 For instance, amerger Pl memo would discuss the following: the transaction itself (including any
complaints received or concern expressed in the press); theor(ies) of competitive harm; possible
product market(s); possible geographic market(s); best estimate of market shares; ease or difficulty of
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obtained from the appropriate Special Assistant.

In the case of apotential criminal violation, there are sometimes situations where the staff has
already developed sufficient information to request authority to conduct agrand jury investigation. In
these circumstances, the staff may bypass preliminary inquiry authority and ssmply request grand jury
authority. (The process for requesting grand jury authority is discussed further in Section F, infra.)

The Pl Request Memo is forwarded (typically by e-mail) to the section, task force, or field
office Chief. The Chief then reviews the request. If the Chief approves, then the Pl Request Memo is
e-mailed to the "PlI Request” mailbox and to the Special Assistant responsible for the component. (If
the Pl Request originates from a predominantly criminal section (afield office or the Lit | section), the
e-mailed Pl Request memo should also be addressed to the CRIM-ENF mailbox.) At the sametime
the Pl Request memo is sent forward, an "AMIS New Matter Form™ (ATR 141) should also be sent to
the Premerger Notification Unit/FTC Liaison Office (by e-mail to the AMIS mailbox). See Division
Directive ATR 2810.1 "Antitrust Management Information System (AMI1S)" for instructions on the
completion of thisform.

Once aPl Request Memo isreceived in the Pl Request mailbox, clearance is requested from
the FTC. (Thisprocessisdiscussed in more detail in Chapter V11, Section A.). The Premerger
Notification Unit/FTC Liaison Office notifies the requesting section, task force, or field office when
clearance is granted. Absent special circumstances, the Division component seeking the Pl will receive
the assignment after FTC clearanceisreceived. Specia circumstances include specia expertise by
another section, task force, or field office or resource problemsin a section, task force, or field office at
aparticular time.

The Premerger Notification Unit/FTC Liaison Office transmits a copy of the Pl Memo to the
Economic Analysis Group ("EAG") at the time clearance is requested, and notifies EAG, along with the
requesting legal component, when clearance is granted. (For al significant civil non-merger Pl requests,
EAG should have been informally consulted by the section, task force, or field office prior to the
forwarding of the Pl request to the PI Request mailbox.) The Chief of the EAG section to which the
matter is referred then assigns an economist. The assigned economist will work with the legal staff on
all matters requiring economic or statistical analysis.

entry and potential barriers; possible efficiencies; significance of the matter (including any unusual
reasons to pursue or not pursue it); the initial investigative approach; and the outcome of any past
investigations in the industry.
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3. FTC Clearance Procedure

All requests for authority to initiate a new investigation are cleared with the Federal Trade
Commission. The Premerger Notification Unit/FTC Liaison Office requests FTC clearance for each
new investigation when the preliminary inquiry memo is submitted to the Pl Request mailbox. If the
FTC raises questions concerning the request, the staff may be asked to provide more detailed
information.

Wheretimeis of the essence, it is important to submit a Pl request immediately if a section, task
force, or field office wishes to conduct an investigation. In special circumstances such as a cash tender
offer in amerger matter, or upcoming opportunities to conduct consensual monitoring in a potential
criminal investigation, the Chief or Assistant Chief should immediately contact the appropriate Specia
Assistant by telephone, by e-mail, or in person so that expedited clearance can be requested from the
FTC. When FTC clearance is granted and when the investigation is opened, the Premerger
Notification Unit/FTC Liaison Office will inform the section, task force, or field office so that the
investigation may begin. If staff does not receive any information concerning clearance within a week
after submitting a Pl Request Memo, it should contact the Division’s FTC Liaison Officer (the Senior
Specia Assistant) and inquire.

The Division’'s clearance and liaison procedures with the Federal Trade Commission are
described fully in Chapter VII, Section A.

4. Referra of a Matter to Another Prosecutorial Agency

Sometimes, a particular matter should more properly be investigated by another federal agency
or astate or local prosecutorial agency rather than the Antitrust Division. If the matter involves an issue
that is not of direct antitrust significance, it may be referred to an appropriate state or local agency, e.g.,
a state consumer protection agency.

If the matter is an antitrust matter that is localized, or involves arelatively small amount of
commerce, the Division may refer the matter to the antitrust section of the appropriate state attorney
genera’s office. When such areferral isunder consideration, the appropriate Director of Enforcement
and Senior Counsel to the Assistant Attorney General (or other person in charge of state liaison) should
be consulted.

When areferral to another agency is made, the Chief of the section, task force, or field office
should prepare aletter to the appropriate state or federal official, setting forth the facts that have been
developed, asking the official to express the agency’ s interest in the matter, and requesting that the
official inform the Division of acceptance or rejection of the referral. In all cases, the letter should be a
self-contained document and should never be a copy of internal Division memoranda or work product.
It should include any documentation the Division has received, to the extent that disclosure is advisable
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and not precluded by law. A copy of each referral letter should be sent to the appropriate Director of
Enforcement.

If the staff attorney or Chief of the section, task force, or field office has a question regarding a
particular referral, he or she should consult with the Special Assistant responsible for the component.

C. Conducting the Preliminary Inquiry

When preliminary inquiry authority is requested, the staff, in consultation with the Chief, should
plan the investigation considering time limitations. Although each investigation will be different from any
other, certain general principles apply to assist the staff in (a) allocating resources effectively; (b)
obtaining useful documentary and testimonial evidence; and (c) using the services and technical
resources of the Division. See infra Chapter VI, Section B.

1. Planning the Investigation

At the beginning of any investigation, the staff should immediately determine the scope and
focus of itsinvestigative effort. Planning sessions should take place at the time the preliminary inquiry
request is being processed. At this stage, the Chief and the legal and economic staff should establish a
plan describing what is to be done, and how and when it will be done, and who will do each task.

For example, in acivil investigation thought should be given as to how best to elicit different
types of needed information--from interviews, depositions, documents, or interrogatories--as well as
what economic evidence, and what support from EAG, is needed. Thisinvestigative plan should also
provide for early development of the legal and economic theory to be relied upon and a determination
of therelief to be sought. The key premise of the planisthat from the outset of an investigation the
staff’ s theory of the case should be well-defined, although it is expected that the theory of the case will
be refined as the investigation proceeds. In most instances, this plan should include the drafting of an
outline of proof. An outline of proof isaliving document prepared jointly by the legal and economic
staff that should be revised regularly as the factual underpinnings of the case come into focus. For civil
non-merger cases, this outline will normally start with arecommendation outline and end in findings of
fact. In merger cases, it should provide the evidence for each element of the merger Guidelines with
highlights from the best documents, depositions, or affidavits. It should also include an evaluation of the
defendant’ s evidence and legal and economic theories. Another tool, the case agenda, becomes more
important as staffs grow. The case agenda can take one of two forms, the calendar model or the to-do
list model. In some cases both may be usefully employed.* Software packages are available that can
assist with the outline of proof and case agenda.

4 Exemplars are set forth in the Division’s Civil Litigation Manual, a compilation of many "best
practices” in civil litigation from the investigation period through the pretrial process.

February 1998 (Third Edition); Revised June 2002 -7



Resources available to the staff in beginning the investigation are outlined in Chapter VI, Section
B, the Guide to Conducting Antitrust Investigations. The Guide analyzes and defines the Division’s
investigatory techniques and proceduresin detail, including use of economic resources, data processing
and other information retrieval methods, and other source materials generally found useful in
investigation and litigation efforts.

2. Obtaining Assistance from Federal Agencies

During the course of the preliminary inquiry, the staff may require assistance in conducting
interviews of industry officials, locating individuals whose whereabouts are unknown, compiling
statistical data, or performing various other investigative functions. When such assistance is necessary,
the staff should consider requesting the services of other federal agencies.

a Federa Bureau of Investigation

To obtain FBI assistance, the staff, with the concurrence of the Chief, should prepare a
memorandum from the Director of Criminal Enforcement, Antitrust Division, to the Chief, White Collar
Crime Section, Criminal Investigative Division, Federal Bureau of Investigation. The memorandum
should be in outline form covering the following six elements:

l. Introduction. A brief introductory paragraph consisting of (a) a general description of
the investigation; (b) the geographic area(s) of the investigation; (c) the type(s) of assistance the
FBI is being asked to provide; and (d) the name(s) and tel ephone number(s) of the Division
attorney(s) with whom the assigned agent should consullt.

. Synopsis of Allegations. A synopsis of the allegations, including the basis for initiating
an investigation and alisting of the corporate and individual subjects of the investigation with
identifying information, e.g., location and position.

. Possible Federal Violations. A listing of the specific Federal statutes that may have
been violated or may be charged if evidence is devel oped to support the allegations.

IV.  Judicia District. Thejudicial district where charges would be filed if evidenceis
devel oped to support the allegations.

V. Other Investigatory Agencies. The involvement of any other investigatory agencies that
have participated or may participate in the investigation.

VI.  Conclusion. A brief statement confirming that if the FBI is successful in developing
evidence to support the filing of charges, the Department will prosecute the matter.
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The memorandum should be sent viae-mail to the CRIM-ENF mailbox with a cc to the
appropriate Special Assistant. The memo is reviewed by the Special Assistant responsible for the
requesting office and given to the Director of Criminal Enforcement for review and approval before
being forwarded to FBI Headquarters. Once FBI Headquarters has processed the request and
assigned it to the appropriate FBI office (a routine request takes about 10 working days), the agent or
agents assigned to the matter will contact the staff directly and begin the investigation. After theinitial
request is made and an agent is assigned, further requests for assistance may be made directly to the
assigned agent.

If staff requires FBI assistance to perform acriminal records search in connection with trial
preparation and the FBI has not previously participated in the investigation of the matter, then a
memorandum from the Director of Criminal Enforcement, Antitrust Division must be sent to the Chief,
White Collar Crime Section, Criminal Investigative Division, Federa Bureau of Investigation. The
memorandum should include the following information:

l. Introduction. A statement requesting assistance in conducting a criminal records check
of defendant(s) and potential witnesses in connection with atrial. The statement should include
the following information: the name of the case, criminal number, and district; the date the trial
IS expected to begin; the date the results of the FBI check are needed; and the name and phone
number of the contact person at the Division.

. The Indictment. A brief statement of the charges in the indictment and when the
indictment was returned.

1. Identifying Information. A list of the defendants first and then the witnesses (each in
alphabetical order) with the following identifying information: name; address; country of
citizenship; socia security number; and date of birth. (Note: If the defendant(s) is a company,
please indicate after the company name the name of a high-ranking official -- owner, president,
CEOQ, etc. -- with the identifying information listed above for that person.)

Any questions about FBI assistance should be referred to the Special Assistant responsible for
the requesting office. A sample FBI assistance memo follows:
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Memorandum Image Not

Available

Subject Request for FBI Assistancein Date
(insert commodity) Investigation

To Chief, White Collar Crime Section From (Name)
Criminal Investigative Division Director of Criminal Enforcement
Federal Bureau of Investigation Antitrust Division
Attn: (name)

Chief, Governmental Fraud Unit

|. Introduction

The Antitrust Division is conducting an investigation of price fixing among the major distributorsin
Y akima, Washington of ..........cccccevveeieiniiennnns We request FBI assistance on all phases of the investigation. Initialy,
we request agent assistance in interviewing possible witnesses. Joe Blow and Jane Doe, trial attorneysin the San
Francisco Field Office (415) 436-6660, have been assigned to this matter.

Il1. Synopsis Of Allegations

ONINENVIEW, ..o , provided the following evidence of possible price fixing on
............................... in Y akima, Washington:

Subjects of the investigation include:

Corporations
Name and location(s)

Individuals
Name, address, corporate affiliation, position,

I1l. Possible Federal Violations

The conduct alleged here could possibly be prosecuted under 15 U.S.C. § 1 and 18 U.S.C. § 1341 or 18
U.S.C. §1343.

IV. Judicial District

Any charges arising from this investigation would likely be filed in the Eastern District of Washington in
Y akima.

V. Other Investigatory Agencies

We do/ do not anticipate that any other investigatory agencies will participate in the investigation of this
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matter.
V1. Conclusion
FBI support would be of substantial assistance to the Department in investigating this alleged violation. Of

coursg, if the FBI is successful in developing evidence to support the filing of charges, the Department will
prosecute the matter.

b. Other Federa Agencies

If an investigation involves procurement by afederal agency such as the Department of
Defense, staff should consider seeking the assistance of the Inspector General’ s Office for the particul ar
agency. 1G agents have in the past proven to be very helpful in collecting and analyzing bid or pricing
data, in interviewing potential witnesses, and in helping Division attorneys to understand a particul ar
agency’ s procurement system and regulations. No specia Division procedures are required for
obtaining the assistance of 1G agents, and each section, task force, or field office should make whatever
arrangements are appropriate directly with the Inspector Genera’s office for the agency involved. If
guestions or problems arise, however, staff should discuss the matter with the appropriate Director or
Deputy Assistant Attorney General .

3. Obtaining Information by Voluntary Reguests

During the preliminary inquiry stage, Antitrust Division staffs often rely upon voluntary requests
for information--both in the form of interviews and requests for documents--from the potential subjects
of the investigation, other companies within the industry, customers, trade associations and other
sources. Voluntary requests may be useful to keep communications less formal, avoid the adversarial
tone injected by use of compulsory process, and speed collection of useful information. Although
reliance on voluntary requests to obtain documentary evidence has become less common in recent
years, it is still an aternative to be considered by the staff in developing and implementing its
investigative strategy.®

> Specia procedures exist for dealing with the Department of Defense on defense-related mergers
or teaming arrangements. See Chapter V11, Section E.2 (discussing these procedures). Staff should
contact the Director of Merger Enforcement before initiating contact with the Department of Defense
on any merger matter.

® Until 1976, reliance on voluntary information was in part necessitated by limitations on the
Division’s power to issue compulsory process at the pre-complaint stage of a civil proceeding. The
passage of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 expanded the Division's
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a Considerations In Using Voluntary Information Requests

While there are no firm rules to guide Division attorneys in deciding whether to use avoluntary
request or a CID in seeking documents and other information, some guidelines may be of assistance.
Generaly, when alarge volume of documentsis sought, it is best to proceed by compulsory process.
The formalities of compulsory process are better designed to ensure full and timely compliance with an
extensive request than the less formal procedures of the voluntary request. Additionally, where an
investigation may result in an application for a preliminary injunction, use of CID process should
normally be employed to avoid the possibility that voluntary cooperation may cease or that production
of requested documents may be delayed so long that it interferes with the government’ s ability to
present a strong case for preliminary relief.

b. Confidentiality Considerations

Information that is not produced in response to a CID or as part of the HSR process (including
information revealed in an interview conducted in lieu of a CID deposition) is not protected by the
statutory provisions of the CID or HSR statutes.” Accordingly, parties will often seek written
confidentiality assurances that the information they submit will be protected from disclosure under the
Freedom of Information Act ("FOIA™) or that they will be given advance notice if such disclosureis
contemplated. It isnot uncommon for the Division to provide a"confidentiality letter,” particularly for
interviews, at the request of partiesin order to expedite an investigation.

Assurances of confidentiality and notice normally should not exceed those established by
Department regulation. See 28 C.F.R. 8 16.8. Any assurances of confidentiality or notice should
cover only information that the submitter has in good faith designated as confidential and should be
limited to areasonable time period. Further, the assurance should never guarantee absolute
confidentiality, but rather should bind the Division only asto what action it will takeinitsinitial response
to a Freedom of Information Act request.® FOIA disclosure of non-CID, non-HSR information by

authority to issue civil investigative demands ("CIDs"). Section E of this Chapter contains afull
explanation of the Antitrust Civil Process Act.

" Among other things, documents and other information produced pursuant to a CID are exempt
from disclosure under the Freedom of Information Act. See 15 U.S.C. § 1314(g); seeaso infra
Section E.6 (discussing, in depth, CID confidentiality protections).

8 Binding assurances concerning what will or will not be disclosed in the event of a Freedom of
Information Act request cannot be made because the final decision as to disclosure may not be the
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DOJis governed by 28 C.F.R. § 16.8.° Such information receives considerable protection from FOIA
disclosure under exemption (b)(4) (regarding confidential businessinformation). For the regulation and
exemption to apply, parties should request confidential treatment and identify confidential documents.
Thetypical Division confidentiality letter states that the Division will treat information that they provide
as business information for purposes of 28 C.F.R. § 16.8, that the Division will act in accordance with
our stated policy (28 C.F.R. § 16.8), and that the Division will assert all applicable exemptions to
disclosure.’® Seeinfra Chapter VI, Section G (describing FOIA procedures and exemptions).

A typical confidentiality letter reads as follows:**

Division's. See Chapter VI, Section G (providing a discussion of the Freedom of Information Act).

® On occasion, private counsel have asserted to Division attorneys that information being provided
by their clients to the Division is not subject to disclosure under FOIA becauseit is confidential under
the Trade Secrets Act, 18 U.S.C. § 1905, acriminal statute prohibiting the disclosure of confidential
information by government personnel. Asageneral rule, the proper scope of the Trade Secrets Act is
no greater than the confidentiality protection of FOIA, but there has been some confusion in the case
law on that issue. Accordingly, the Assistant Attorney General for the Criminal Division has announced
that the Criminal Division will not prosecute government employees for aviolation of 18 U.S.C. § 1905
if the release of the information in question was made in a good faith effort to comply with FOIA and
the applicable regulations. See United States Attorney’s Manual § 9-2.025.

19 Under current case law, information voluntarily provided to the Division in connection with an
investigation may be exempt from disclosure under the Freedom of Information Act. See Critical Mass
Energy Project v. NRC, 975 F.2d 871, 879 (D.C. Cir. 1992) (en banc), cert. denied, 507 U.S. 984
(1993). The case law recognizes that where the government receives information on avoluntary basis,
the disclosure of that information could interfere with the government’ s ability to obtain such information
on avoluntary basisin the future, and accordingly, the information may be withheld from disclosure
under FOIA, provided it isinformation that is not customarily disclosed to the public by the submitter.
Thisis based on arecognition of the advantages to the government of voluntary compliance as opposed
to sometimes cumbersome compulsory process such as civil investigative demands. The government
may withhold this information from disclosure under FOIA even though it might have used compul sory
process to obtain the documents had they been submitted voluntarily. Seeid. at 878-80. Information
that is relevant to an ongoing investigation or information that would identify a confidential source may
also have additional protections under FOIA. See Chapter VI, Section F.

1 Should staff wish to provide assurances that differ significantly from those contained in this model
letter, the FOIA Unit and appropriate Director of Enforcement should be consulted prior to any
assurances being made.
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Dear Mr./Ms. Lawyer:

Y ou have requested a statement regarding the United States Department of Justice’s ("Department”)
treatment of sensitive information which it may receive from your client in response to our request for the voluntary
production of information, including information provided in an interview and/or memorialized in voluntarily
produced documents. It isin the Department’ sinterest to protect the confidentiality of sensitive information
provided by its sources, and to prevent competitively sensitive information from being shared among competitors.
Accordingly, sensitive information will only be used by the Department for alegitimate law enforcement purpose,
and it is the Department’ s policy not to disclose such information unlessit is required by law or necessary to further
alegitimate law enforcement purpose. In the Department’s experience, the need to disclose sensitive material occurs
rarely.

Sensitive information includes "confidential business information™ which means trade secrets or other
commercial or financial information (a) in which the company has a proprietary interest or which the company
received from another entity under an obligation to maintain the confidentiality of such information, and (b) which
the company has in good faith designated as confidential. The Department’s policy with regard to confidential
businessinformation isto treat it, for ten years, in the manner set forth in this letter.

In the event of arequest by athird party for disclosure of confidential businessinformation under the
Freedom of Information Act, the Department will act in accordance with its stated policy (see 28 CFR § 16.8, a copy
of which is enclosed) and will assert all applicable exemptions from disclosure, including those exemptions set forth
in5U.S.C. 88 552(b)(4), (b)(7)(A) and (b)(7)(D) (to the extent applicable). See also Critical Mass Energy Project v.
Nuclear Regulatory Commission, 975 F.2d 871, 880 (D.C. Cir.1992) (voluntarily submitted financial or commercial
information not customarily released to the public is protected), cert denied, 507 U.S. 984 (1993).

In the event of arequest by athird party for disclosure of any appropriately designated confidential
business information under any provision of law other than the Freedom of Information Act, it is the Department’s
policy to assert al applicable exemptions from disclosure permitted by law. In addition, the Department’s policy isto
use its best efforts to provide the company such notice asis practicable prior to disclosure of any confidential
business information to athird party who requests it under any provision of law other than the Freedom of
Information Act.

Although it is the Department’ s policy not unnecessarily to use sensitive information in complaints or court
papers accompanying a complaint, which are publicly available documents, the Department cannot provide an
absolute assurance that sensitive information will not be included in such documents. If acomplaintisfiled, itisthe
Department’s policy to notify your client as soon asis reasonably practicable of any decision by the Department to
use confidential business information for the purpose of seeking preliminary relief. Our policy is generally tofile
under seal any confidential business information used for such purpose and advise the court that your client has
designated the information as confidential. Moreover it isthe Department’s policy to make reasonable effortsto limit
disclosure of the information to the court and outside counsel for the other parties to the litigation until your client
has had a reasonabl e opportunity to appear before the court and, if your client appears, until the court has ruled on
itsapplication. To that end, it isthe Department’s policy not to oppose a court appearance by your client for the
purpose of seeking protection for the confidential business information used, or to be used, during the preliminary
relief proceedings.

If confidential business information becomes the subject of discovery in any litigation to which the
Department is a party, it is the Department’ s policy to use its best efforts to assure that a protective order applicable
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to theinformation is entered in the litigation. In addition, our policy isto not voluntarily produce the confidential
business information until your client has had a reasonable opportunity to review and comment on the protective
order and to apply to the court for further protection. It isthe Department’s policy not to oppose a court appearance
by your client for this purpose.

Please do not hesitate to call me at (zzz) xxx-yyyy if you have any questions.

Sincerely yours,

Pat Attorney

The administrative burdens involved in complying with non-statutory assurances of
confidentiality or advance notification, sometimes years later, are not easily managed, particularly when
documents are involved. For this reason, in the case of documents, staffs should carefully consider
whether to use a confidentiality letter; a CID isusualy preferable. (In either case, parties should mark
the appropriate documents "confidential” and indicate a period of time for which confidential treatment
is requested, recognizing that such designations are not binding on a court.)

On occasion, the Division has encouraged cooperating third parties or subjects to give us
documents "in anticipation of a CID" and then issued a CID specifying the documents shortly thereafter.
Although thisis not the preferred practice since the extent of protection this offers has not been tested in
the courts, it can be used when there is a need to get the documents expeditiously.

Parties frequently want to produce "white papers’ discussing aspects of an investigation. If
they desire CID protection, the Division can issue a CID either with an interrogatory asking for their
views on whatever is contained in the white paper, or a CID with a single document request identifying
the white paper by name and date. In the case of an interview, a CID is not possible without
converting the interview into a deposition--which may not be desirable. Accordingly, a confidentiality
letter may be the only option in some situations.

Ultimately, if the recipient of avoluntary request declines to furnish information absent the usual
assurances of confidentiality, the better practice is usually for the staff attorney to prepare a CID

compelling the production of the desired documents or information.

4. Status Reports on | nvestigations

In addition to the reporting requirements of AMIS, a periodic update on the progress of each
investigation is given at the section’s, task force's, or field office’ s periodic status meeting with the
Deputy Assistant Attorney General responsible for that component and the appropriate Director of
Enforcement. These status meetings are designed to monitor the progress of each investigation and to

February 1998 (Third Edition); Revised June 2002 l-15



discuss the legal and economic theories underlying the investigation. In addition to these meetings,
special status meetings are held for individual investigations at critical points. Ordinarily, staff should
prepare an updated order/outline of proof and case agenda for presentation and distribution at such
meetings.*?

5. Standards for Determining Whether to Proceed By Civil or Crimina Investigation

Onitsface, Section 1 of the Sherman Act, 15 U.S.C. § 1, makes any contract, combination or
conspiracy in restraint of trade acrimina offense. In addition, the Department of Justice hasthe
authority to bring equitable actions to prevent and restrain all antitrust violations. See 15 U.S.C. 88 4,
25. This section provides guidance on when it is appropriate to begin an investigation of a suspected
antitrust violation using criminal process and, alternatively, when civil process should be employed.

Many investigations that are conducted by the Antitrust Division are by their very nature civil
investigations, e.g., merger investigations. Nevertheless, there are some situations where the decision to
proceed by criminal or civil investigation requires considerable deliberation. In general, current Division
policy isto proceed by criminal investigation and prosecution in cases involving horizontal, per se
unlawful agreements such as price fixing, bid rigging and horizontal customer and territorial allocations.
Civil process and, if necessary, civil prosecution is used with respect to other suspected antitrust
violations, including those that require analysis under the rule of reason as well as some offenses that
historically have been labeled "per se" by the courts. There are a number of situations where, although
the conduct may appear to be a per se violation of law, criminal investigation or prosecution may not be
considered appropriate. These situations may include casesin which: (1) thereis confusion in the law;
(2) there are truly novel issues of law or fact presented; (3) confusion reasonably may have been
caused by past prosecutorial decisions; or (4) thereis clear evidence that the subjects of the
investigation were not aware of, or did not appreciate, the consequences of their action.

During the preliminary inquiry stage of the investigation, the staff makes the determination on
whether to conduct the remainder of the investigation asagrand jury, CID, or Second Request
investigation. In general, however, the nature of the suspected underlying conduct should determine the
nature of the investigation. Thus, when the conduct at issue appears to be conduct that the Division
generally prosecutesin a criminal case, the investigation should begin as a criminal investigation absent
clear evidence that one of the complicating factors that might make the case inappropriate for criminal
prosecution is present. Where it is unclear whether the conduct in question would be a civil or criminal
violation, the relevant Director of Enforcement should be consulted before any decision is made
concerning the nature of the investigation. Among other things, early Front Office involvement might
result in adecision that certain conduct is inappropriate for criminal prosecution. Alternatively, the staff

12" See supra Section B.1.
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might be instructed to continue its preliminary investigation but to focus on facts that might be relevant
in determining whether a grand jury should be convened.

The decision to convene agrand jury has several consequences, including restrictions on how
the government can use certain evidence gathered during the course of the grand jury’ s investigation.
For example, in United Statesv. Sells Engineering, Inc., 463 U.S. 418 (1983) and United Statesv.
Baggot, 463 U.S. 476 (1983), the Supreme Court restricted the government’ s ability to use evidence
gathered during the course of agrand jury investigation in a subsequent civil case. In Sells, the Court
held that Fed. R. Crim. P. 6(e) prohibits the disclosure of grand jury materials to Department of Justice
attorneys who were not involved in the grand jury proceedings unless the government obtains a court
order based on a showing of particularized need. However, the Court expressly declined to address
"any issue concerning continued use of grand jury materials, in the civil phase of a dispute, by an
attorney who himself conducted the criminal prosecution.” 463 U.S. at 430 n.15.

The issue left unresolved in Sells was considered in In re Grand Jury Investigations, 774 F.2d
34 (2d Cir. 1985). Inthat case, the Second Circuit held that the general secrecy concerns discussed In
Sells compelled it to conclude that a Rule (6)(e) order was required before the Antitrust Division
attorneys who had conducted a grand jury investigation could be allowed continued access to grand
jury materials during any subsequent civil case. The Supreme Court reversed, holding that an attorney
who conducted a criminal prosecution may make continued use of grand jury materials In the civil
phase of the dispute without obtaining a court order to do so under Rule 6(¢g), holding that "Rule 6(€)
does not require the attorney to obtain a court order before refamiliarizing himself or herself with the
details of agrand jury investigation." United Statesv. John Doe, Inc. |, 481 U.S. 102, 111 (1987).%

6. Evaluating the Results of a Preliminary Inquiry

The normal period of time required to conduct a preliminary inquiry ranges from afew weeks
to afew months. After this period, the staff should be prepared to proceed by further voluntary
requests, by CID, by Second Requests, by grand jury, or to close the investigation.

In making this determination, the staff should consult with the section, task force, or field office
Chief and the relevant EAG Chief to discuss the results of the investigation. In many investigations, the
next step In the investigation will be relatively clear; however, In others the decision whether to continue
the investigation will require deliberation and consultation. If there are questions that remain to be
resolved, the section or field office Chief may wish to consult informally with the relevant Director of
Enforcement before making a recommendation.

13 The Antitrust Division Grand Jury Practice Manual should be consulted for a more complete
discussion of Rule 6(e) issues including the Sells and Doe decisions.
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The staff recommendation to proceed by grand jury investigation or by CID investigation must
be processed through the appropriate Director of Enforcement and the appropriate Deputy Assistant
Attorney General, and such investigations require the approval of the Assistant Attorney General .*

7. Closing an Investigation®

If, after analysis of the conduct or transaction, the staff and the Chief believe that the matter
should not be investigated further, staff should prepare a memorandum recommending that the
investigation be closed. If a separate memorandum will not be submitted by the economist assigned to
the matter, the legal staff’s memorandum should state whether the economist concurs In the
recommendation to close. If the Chief concurs, the recommendation is e-mailed to the Special
Assistant responsible for the component. The appropriate Director of Enforcement will review the
memo and either close the investigation or request additional information or investigation. At thetime
the closing memo is e-mailed to the appropriate Special Assistant, an AMIS "Matter Modify/Close
Form" should be sent to the Premerger Notification Unit/FTC Liaison Office by e-mail.

After the decision is made to close the investigation, the section, task force, or field office will
receive back a copy of the closing memo indicating what date the matter was closed. The staff should
then notify the subjects of the investigation that the matter is closed,*® close its file on the matter, and
process all documentary material received during the investigation in accordance with the provisions of
Division Directive ATR 2710.1, "Procedures for Handling Division Documents.” In the event that staff
needs to know quickly when a matter has been closed, it should call the appropriate Special Assistant
or the Premerger Notification Unit/FTC Liaison Office.

D. Conducting a Merger Investigation

The Antitrust Division investigates proposed mergers and acquisitions to determine whether
they may substantially affect competition and violate Sections 1 or 2 of the Sherman Act, 15 U.S.C. 88

14" Case recommendation procedures are discussed In Section G infra.

> See Section D.1.g, infra, for additional procedures on early terminations under the Hart-Scott-
Rodino Act.

% |n acriminal matter, staff should provide written notification of closure to any company In the
subject industry that submitted documents to the Division pursuant to a grand jury subpoena or whose
documents were seized pursuant to a search warrant, as well asto any company or individual who has
been notified by the Division that the company or individual was a"target” of the investigation. At the
staff’ s discretion, other appropriate persons, such as cooperating witnesses or victims, may also be
notified.
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1-2, or Section 7 of the Clayton Act, 15 U.S.C. § 18. In determining whether amerger is
anticompetitive, staff should apply stated Division merger enforcement policy. The Division's
enforcement policy concerning horizontal mergersis articulated in the joint U.S. Department of
Justice/Federal Trade Commission ("FTC") Horizontal Merger Guidelines, released in 1992, revised in
1997, and reprinted in Chapter I1. Division policy on vertical mergersisfound in the U.S. Department
of Justice Merger Guidelinesreleased in 1984. Other sources of Division policy are the public
statements of responsible officials.

The great majority of mergers and acquisitions do not raise serious competitive issues and staff
should endeavor to review these transactions as expeditiously as possible. When investigating
transactions that raise significant competitive issues, staff should always keep in mind its dual role: staff
must determine whether a merger or acquisition may substantially affect competition and also must
obtain sufficient evidence to successfully challenge an anticompetitive transaction. Portions of this
section discuss how merger investigations should be structured to fulfill these goals.

Most significant mergers and acquisitions must be reported to the Division and the FTC before
they occur. The premerger notification provisions of Section 7A to the Clayton Act, 15 U.S.C. § 18a,
enacted as part of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, require enterprises
exceeding certain thresholds to notify the Division and the FTC of the proposed transaction, submit
documents and other information to the agencies concerning the transaction, and refrain from closing the
transaction until a specific waiting period has expired. Since most of the Division’s merger
investigations will be conducted under the provisions of the Act, the structure of the Act provides the
basic structure for merger investigations and attorneys should be familiar with the provisions of the
premerger notification statute and rules that implement it.

1. A Basic Guide to the Premerger Notification Statute and Rules

This section describes the premerger natification procedures employed by the Division and
FTC. Titlell of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("HSR"), 15U.S.C. 8§
18a, requires parties to certain mergers or acquisitions to notify both the Division and the FTC before
consummating the proposed transaction and to submit certain information to both agencies. After
notification, the parties must wait a specified time, usually 30 days (15 days for cash tender offers or
bankruptcy sales'’), before the transaction can be consummated. The statute also allows the

" The Bankruptcy Reform Act of 1994, which amends § 363 of the Bankruptcy Code, providesin
part that the waiting period required for transactions involving an acquired person in bankruptcy be 15
days. The provision appliesto entities that filed for bankruptcy on or after October 22, 1994. See
Bankruptcy Reform Act, Pub. L. No. 103-394, sec. 109, § 363(b)(2), 108 Stat. 4106 (1994). For
entities that filed for bankruptcy prior to that date, the waiting period is 10 days.
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enforcement agencies to make arequest for additional information which extends the waiting period.

The statute grants broad rulemaking authority to the FTC, with Division concurrence, to
implement Title I1. The Rules, Regulations, Statements and I nterpretations under the Hart-Scott-
Rodino Antitrust Improvements Act of 1976 ("Rules") are codified at 16 C.F.R. 88 801-803.
Questions regarding specific aspects of the Rules should be directed to the Legal Policy Section, the
Premerger Notification Unit/FTC Liaison Office, or the appropriate Special Assistant. Attorneys may
wish to consult the FTC’ s publication entitled Premerger Notification Source Book which contains the
Act, the Rules, and their accompanying Federal Reqgister Statements of Basis and Purpose and formal
interpretations. The Source Book is available from the Antitrust Library. See also ABA Section of
Antitrust Law, The Merger Review Process (1995).

This section sets forth the basic rules with which attorneys conducting merger investigations
should be familiar. The complete text of the Act and Rules should be consulted for specific information.
Staff should generally not attempt to answer questions from the public about the reportability of
particular transactions, filing mechanics, and filing fees. Such questions should be directed to the FTC
Premerger Notification Office (telephone number (202) 326-3100).

a Determining Whether the Act Applies

(i) Tests
There are three tests, all of which must be met, in order for a transaction to be reportable:

@ commerce test -- either the acquiring or the acquired person must be engaged in
commerce or in any activity affecting interstate commerce; 8

(b) size-of-person test -- generally, one party to the transaction must have annual sales or
assets of at least $100 million and the other party $10 million;'® and

(© Size-of-transaction test -- as aresult of such acquisition, the acquiring person must hold
(1) voting securities or assets worth in the aggregate more than $15 million; or (2)
voting securities which confer control (50%) of an issuer with annual sales or total

18 See § 7A(8)(1) of the Act, 15 U.S.C. § 18a(a)(L).

19 See § 7A(a)(2) of the Act, 15 U.S.C. § 18a(a)(2). When the acquired person is not engaged in
manufacturing and does not have at least $100 million of sales or assets, then it must have assets (not
sales or assets) of at least $10 million. See § 7A(8)(2)(B), 15 U.S.C. § 18a(a)(2)(B).
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assets of $25 million or more.?°
(i) Definitions

Part 801 of the Rules defines the statutory terms in these tests and the methods for calculating
whether the "size-of-person” and "size-of-transaction™ tests are met.

The definition of "person,” "entity," and "ultimate parent entity" in Section 801.1(a), the
definition of "control" in Section 801.1(b), and the definition of "hold" in Section 801.1(c) of the Rules
will be particularly important in making these determinations.

(iii)  Calculating the Thresholds

Section 801.11 explains how to calculate whether the "size-of-person” test ismet. Section
801.10 and 801.12 of the Rules explain how the percentages and valuation tests are performed to
determine whether the "size-of transaction” test is met.

(iv)  Specia Types of Transactions

Part 801 also contains a series of rules dealing with special types of transactions. Section
801.4 explains the concept of "secondary acquisitions.” Whenever as aresult of an acquisition ("the
primary acquisition™), an acquiring person will obtain control of an entity that holds voting securities of
another entity which it does not control, then that second aspect of the acquisition (the secondary
acquisition) is separately subject to the Act and the Rules under Section 801.4.

Section 801.30 provides that the waiting period begins for certain types of acquisitions when
the acquiring person files.?> Among the seven types of transactions afforded this special treatment
under Section 801.30 are: (a) acquisitions of voting securities on a national securities exchange or "over
the counter,” (b) acquisition of voting securities by means of atender offer, (¢) acquisitions (other than
mergers and consolidations) in which voting securities are acquired from someone other than the issuer
or related entity, and (d) secondary acquisitions. For all other acquisitions, the waiting period does not
begin until all persons required to file have filed.

Section 801.32 makes clear that conversion of convertible voting securities is a potentially

20 See § 7A(a)(3) of the Act, 15 U.S.C. § 18a(a)(3). This section must be read together with Rule
802.20(h), 16 C.F.R. §820.20(b).

1 The acquired person in such transactions is required to file within 15 days (10 daysin the case of
cash tender offers).
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reportable acquisition under the Act. Section 801.40 establishes the reporting scheme for formation of
new corporations, particularly new corporate joint ventures. Under Section 801.40(a), each
contributor to the corporate joint venture is deemed an acquiring person, and the corporation itself is
deemed an acquired person. Section 801.40(b) containsits own "size-of-person” tests applicable to
any transaction (except in connection with amerger or consolidation) in which a new corporation is
formed, provided that the criteria of the commerce and "size-of transaction” tests are satisfied. A
special rule for determining the total assets of the new corporation is stated in Section 801.40(c), and a
special rule relating to the commerce test of § 7A(a)(1) of the Clayton Act, 15 U.S.C. 8 18a(a)(1), is
contained in Section 801.40(d).

b. Exemptions to the Reporting Reguirements

Exemptions to the reporting scheme are found in 88 7A(c)(1) through (c)(11) of the Clayton
Act. See 15 U.S.C. 88 18a(c)(1)-(11). These statutory exemptionsinclude:

Q) Acquisitions of goods and realty in the ordinary course of business,

2 Acquisitions of non-voting securities;

3 Acquisitions of voting securities, solely for the purpose of investment, if asaresult of
such acquisition the acquiring person does not hold more than 10% of the voting
securities of the issuer;

4 Transactions which require agency approval under certain statutes, such as the Bank
Holding Company Act (in certain cases, material submitted to the agency must be filed
with the FTC and the Antitrust Division 30 days before consummation);

(5) Transfer to or from afederal agency or a state or a political subdivision thereof;

(6) Transactions specifically exempted from the antitrust laws; and

(7 Transactions specifically exempted from the antitrust laws if approved by a federal
agency and if copies of al material submitted to such agencies are contemporaneously

filed with the FTC and the Antitrust Division.

Part 802 of the Rules explains these exemptions and contains additional ones.?? For example,

2 The Act grants the FTC, with the concurrence of the Division, authority to exempt from
premerger reporting classes of transactions that are not likely to violate the antitrust laws. See 15
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Section 802.8 exempts certain supervisory acquisitions of savings and loan institutions. Section 802.20
isimportant in applying the size-of-transaction test, as it exempts some smaller acquisitions which would
be reportable only because of the Act’s 15 percent test. Section 802.21 exempts acquisitions of voting
securities if a notification threshold will not be met or exceeded. (The notification thresholds are defined
in Section 801.1(h).) Section 802.23 deals with renewed and amended tender offers. Section 802.30
exempts intra-enterprise transactions. Sections 802.50-.53 exempt many types of transactions dealing
with foreign assets and/or foreign persons, often on the basis of limited nexus to United States
commerce. Certain acquisitions by creditors, insurers, and institutional investors are also exempted by
Sections 802.63-.64.

A new set of exemption rules were promulgated in 1996 for certain categories of transactions
that the agencies believe, based on enforcement experience, are not likely to violate the antitrust laws.
See Sections 802.1-.5. The new exemptionsinclude certain real estate acquisitions, such as
acquisitions of shopping centers, hotels and motels, and unless much higher thresholds are met,
acquisitions of oil, gas, and coal reserves.

C. Filing Mechanics

Part 803 outlines the reporting procedures. The Notification and Report Form (Appendix to
Part 803 of the Rules) must be completed in accordance with Section 803.1, and with the instructions
appearing in Section 803.2 and on the form itself. Whenever the person filing notification is unable to
supply a complete response to any item on the form, a statement of reasons for noncompliance must be
supplied, in accordance with Section 803.3. Each Notification and Report Form must be accompanied
by one or more affidavits and each form must be certified, as provided in Sections 803.5-.6 of the
Rules.

In the special casein which aforeign-acquired person refuses to file notification, Section 803.4
may apply.

Section 803.7 provides that reported transactions must be consummated within one year
following the expiration of the waiting period. If the reported transaction is not consummated within
one year, an additional filing must be made and waiting period observed before the transaction may be
consummated.

d. Waiting Period

Sections 7A (@) and (b) of the Clayton Act state that, where notification is required with respect

U.S.C. § 18a(d)(2)(B).
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to a contemplated acquisition of assets or voting securities, that transaction may not legally be
completed until notification has been accomplished and a 30-day waiting period has thereafter expired
(only 15 daysisrequired in the case of a cash tender offer or a bankruptcy filing). The waiting period
may be extended by issuance of arequest for additional information, asis described in Section D.1.f.
infra. The request extends the waiting period until 20 days (10 days in the case of a cash tender offer
or bankruptcy filing) after the parties comply with the request.

In some instances, parties have wanted to give the agencies additional time to determine
whether to issue arequest for additional information. This objective may be accomplished in some
instances by withdrawal and nearly immediate resubmission of the acquiring person’s HSR form. The
FTC Premerger Notification Office (telephone (202) 326-3100) can provide details on how the parties
may be able to re-start the waiting period in this manner without having to pay an additional filing fee.

Section 803.10(a) of the Rules explains when the waiting period begins, and Section 803.10(b)
explains when it expires. It also addresses deficient filings. If theinitial filing or second request
response does not comply with the Rules, the filing person is to be notified promptly of the deficiencies.
Seeinfra Section D.2.c (discussing procedures in cases of deficiencies). When afiling complying with
the rulesis received the filing is deemed complete for purposes of triggering the running of the waiting
period. Section 7A(b)(2) of the Clayton Act permitsthe FTC and the Assistant Attorney General in
charge of the Antitrust Division to terminate the waiting period before it expiresin certain cases.

e Early Termination of the Waiting Period

Section 7A(b)(2) of the Clayton Act, 15 U.S.C. § 18a(b)(2), authorizes the FTC and the
Antitrust Division to grant early termination of the Act's waiting period. A Formal Interpretation has
been issued that describes the standards for early termination. Under the Formal Interpretation, early
termination will normally be granted where (1) it has been requested in writing, (2) al parties have
submitted their notification and report forms, and (3) both enforcement agencies have determined not to
take enforcement action during the waiting period. In addition, early termination may be granted even
absent arequest in instances in which a Second Request has been issued. See 16 C.F.R. 8 803.11(c).

All early terminations, regardless of when granted, must be cleared through the FTC and the
Act requires that notice that early termination has been granted be published in the Federal Reqgister.

(a) If no preliminary inquiry authority has been sought and the section, task force, or field office
Chief and staff agree that early termination is appropriate, they should notify the Division's Premerger

2 A request for additional information to the target of atender offer (whether or not a cash tender)
does not extend the waiting period. See 15 U.S.C. §18a(e)(2); see also infra Section D.1.f.
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Notification Unit/FTC Liaison Office promptly so that the response to the request may be relayed to the
FTC without delay. Seeinfra Section D.2.d(i) (describing the mechanics of this process).

(b) If the Division has opened a preliminary inquiry and the Chief and EAG concur in the staff's
recommendation to grant early termination and to close the investigation, a memorandum should be e-
mailed to the appropriate Special Assistant recommending early termination and closing. See supra
Section C.7. Wheretimeiscritical, aconference call may be arranged. After the Director of Merger
Enforcement closes the investigation, the Premerger Notification Unit/FTC Liaison Office will promptly
relay the decision to grant early termination to the FTC. The Chief or staff must a'so submit an AMIS
close form viae-mail to the Premerger Notification Unit/FTC Liaison Office by sending it to the AMIS
mailbox.

(c) The procedures to be followed for granting early termination when requests for additional
information have been issued, whether or not complied with, are exactly the same as those outlined in
(b). Thus, staff should not withdraw the outstanding requests until the Division’s Premerger Notification
Unit/FTC Liaison Office hasinitiated the early termination procedures.

The FTC isresponsible for notifying the parties that early termination has been granted by both
agencies, even in situations where the investigation has been cleared to the Division. The FTCisaso
responsible for handling other procedural requirements, including Federal Register publication.
Accordingly, if contacted by the parties, the staff should not advise them that the Division iswilling to
grant early termination, but rather should advise the parties to contact the FTC's Premerger Office
(telephone (202)326-3100) for further information.

f. Request For Additional Information

Pursuant to Section 7A(e) of the Clayton Act, 15 U.S.C. § 18a(e), the Division or the FTC,
but not both, may request additional information or documentary materials from any person required to
file anotification (commonly referred to as a" Second Request”) or from any officer, director, agent or
employee of such person. A Second Request must be made prior to the expiration of the 30-day
waiting period (or 15-day waiting period in the case of a cash tender offer or bankruptcy filing). A
Second Request extends the waiting period before which the transaction may be consummated for
twenty days (ten days in the case of a cash tender offer or an acquisition from a debtor in bankruptcy)
from the time when both parties (or, in the case of any kind of tender offer, the acquiring person) have
substantially complied with the Request.?* As discussed further below, the Division and FTC have

24 Where the transaction is any kind of tender offer, the Second Request to the acquired person
does not extend the waiting period, which expires ten days (cash tenders) or twenty days (other
tenders) after the acquiring person has substantially complied with the Second Request, even if the
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agreed to amodel Second Request schedule that increases consistency and reduces compliance
burdens on parties. See infra Section D.3.b(i).

A Second Request is effectiveif it is received within the original waiting period by the party
filing notification or if notice of the issuance of such request is given within the origina waiting period to
the person to which it is directed, provided the written request is mailed to that person within the initial
waiting period (requests to individuals must be sent by certified or registered mail). Notice of issuance
of the Second Request may be given by telephone or in person to the individual named in Item 10(a) of
the filing and the schedule must be read to the recipient, if requested.® See 16 C.F.R. § 803.20.

Foreign companies are required to name in Item 10(b) an individual designated to receive service of a
Second Request. The original waiting period expires at 11:59 p.m. Eastern Time on the thirtieth (the
fifteenth in case of a cash tender offer or acquisition from a debtor in bankruptcy) calendar day
following the beginning of the waiting period. See 16 C.F.R. § 803.10(b).

0. Other Provisions of the Act and the Rules

(1) Preliminary Injunction; Hearings

Section 7A(f) of the Clayton Act, 15 U.S.C. § 18a(f), provides that when the Division or the
FTC filesamotion for apreliminary injunction and certifies to the district court that the public interest
requires relief pendente lite, the Chief Judge of such district shall immediately notify the Chief Judge of
the Court of Appealsfor that circuit who shall designate a district judge to whom the action isto be
assigned for al purposes.

(i) Enforcement of the Act

Section 7A(g)(1) and (g)(2) of the Clayton Act, 15 U.S.C. § 18a(g)(1)-(2), provide the
enforcement mechanism for the Act. Under § 7A(g)(1), any person (or any officer, director or partner
thereof) who fails to comply with any provision of the Act may be liable for acivil penalty of up to

target has not complied. See 15 U.S.C. § 18a(e)(2). The target must still respond to the Second
Request within a reasonable time (see 8§ 803.21 of the Rules) or be subject to enforcement proceedings
under Section 7A(g), 15 U.S.C. 8 18a(g). The staff may want to consider issuing a CID to the target to
ensure that the necessary information is obtained in atimely fashion. Similarly, staff may want to
consider issuing a CID to an acquired person in bankruptcy, asit is unclear whether a Second Request
to such an acquired person extends the waiting period. The Bankruptcy Reform Act of 1994, see
supra note 17, provides that the waiting period can be extended in the same manner as a cash tender
offer.

% |n practice, the Second Request letters and schedules are typically faxed upon request.

February 1998 (Third Edition); Revised June 2002 1I-26



$11,0007 for each day during which such personisin violation of the Act. A 1991 Memorandum of
Agreement between the Department of Justice and the FTC, for the purpose of promoting efficient and
effective handling of civil penalty actions, provides that when the FTC requests that the Department of
Justice bring a HSR civil penalty action, FTC attorneys may be appointed as Special Attorneys, under
the supervision and control of the Attorney General.

Under 8 7A(9)(2), 15 U.S.C. § 18a(Q)(2), either enforcement agency can seek injunctive relief
if there has not been substantial compliance with the notification requirements of the Act and the Rules
or with a Second Request. Under this section, the district court may order compliance and "shall
extend the waiting period . . . until there has been substantial compliance.” (The Act contains one
exception: where a person whose stock is sought to be acquired by means of atender offer (either cash
or non-cash) has not substantially complied, the waiting period may not be extended.) Section
7A(0)(2)(C), 15 U.S.C. 8 18a(g)(2)(C), dso authorizes the court to "grant such other equitable relief
asthe court in its discretion determines necessary or appropriate.”

(iii)  Confidentiality of HSR Materials

Section 7A(h) of the Clayton Act, 15 U.S.C. § 18a(h), provides that HSR material ("[a]ny
information or documentary material" filed with the Division or the FTC pursuant to the HSR Act) may
not be made public except "as may be relevant to any administrative or judicial action or proceeding.”
The FTC and the Division interpret this provision to mean an administrative or judicial action or
proceeding to which the FTC or the Department of Justiceisa party. Thus, HSR material may be
disclosed in acomplaint, brief, motion, or other pleading filed in an action to which the Department isa
party. HSR material may also be disclosed, pursuant to the statute, to Congress.

HSR materia is expressly exempted from disclosure under the Freedom of Information Act. It
may not be disclosed to state or foreign enforcement agencies or to third parties during depositions or
interviews without the consent of the party producing the material. The Division has taken the position
that it will not disclose HSR material to other federal agencies. The confidentiality constraints apply not
only to HSR information contained in HSR filings and Second Request responses, but also to the facts
that an HSR filing has been made, a Second Request has been issued, and the date the waiting period
expires.

% The $11,000 daily maximum is to be adjusted periodically for inflation. (Indeed, the figure was
previously $10,000 but has already been adjusted once for inflation.) The Debt Collection
Improvement Act of 1996, Pub. L. No. 104-134, § 31001, 110 Stat. 1321, which amended the
Federal Civil Monetary Penalties Inflation Adjustment Act of 1990, requires that civil penalties be
adjusted for inflation at least once every four years.
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Section 7A(h) has been interpreted by the two circuits that have addressed the issue as
prohibiting the agencies from disclosing HSR information to state Attorney General offices. See
Liebermanv. FTC, 771 F.2d 32 (2d Cir. 1985); Mattox v. FTC, 752 F.2d 116 (5th Cir. 1985).

M echanisms have been developed by the National Association of Attorneys Genera ("NAAG") and by
the Division and FTC, that encourage parties in some instances to provide state enforcement officials
with HSR materials and allow greater coordination between federal and state authorities investigating
the same merger. NAAG's Voluntary Premerger Disclosure Compact allows parties voluntarily to file
with adesignated liaison state a copy of their initial HSR filings, and copies of Second Request
schedules and production, in return for the Compact signatories agreeing not to serve their own
compulsory process during the HSR waiting period.

To facilitate coordination of parallel federal and state merger investigations as much as possible
within statutory constraints, the Department announced and implemented the March 1992 Protocol.
By itsterms, the Protocol applies where all acquiring and acquired persons in atransaction submit a
letter to the Division that (1) agrees to provide the lead state (as designated by the NAAG Compact)
all information submitted to the Division under the HSR Act or pursuant to CIDs, and (2) waives the
HSR and CID confidentiality provisions to the extent necessary to allow discussions of protected
materials between the Division and the state Attorneys General. Where these requirements are met, the
Division will provide the lead state copies of our Second Request and CID schedules and the HSR
waiting period expiration date. The Protocol further states: "To the extent practicable and desirablein
the circumstances of a particular case, the Antitrust Division will cooperate with the lead state in
analyzing the merger.” The press rel ease accompanying the announcement of the Protocol states that
any such cooperation will be limited to avoid waiver of deliberative process, work product or other
privileges. See Chapter VI, Section C.5 (describing in more detail the relationship between the
Division and state Attorneys General in merger investigations).

The staff may frequently receive requests for greater protection for HSR material than that
provided by the statute. Asa policy matter, the Division will not grant greater restrictions on our use of
HSR material than that contained in the statute. An exception to this policy can only be made after
consultation with the Section Chief, FOIA, and the Director of Merger Enforcement.

The Division's policy isto try to give a submitter 10 days notice, whenever possible, before
placing HSR material on the public record in any administrative or judicial action or proceeding,
regardless of whether the submitter isa party. Exceptionsto this policy may be authorized by the
Assistant Attorney General, especially in cases where 10 days notice is not feasible, for example,
where atemporary restraining order is being sought or where documents are attached to initial motion
papers. Use of HSR material during litigation should be governed by a court ordered protective
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order.”’

In contrast to the Antitrust Civil Process Act, which expressly permits CID material to be used
by the Division in connection with the taking of oral testimony pursuant to CID, see 15 U.S.C. 8§
1313(c)(2), Section 7A does not expressly authorize the use of HSR material in CID depositions.
Thus, use of HSR materia at depositionsis governed by Section 7A’ s requirement that no such
information or documentary material "may be made public." Accordingly, HSR material produced by a
party should not be shown to another party or third-party during a CID deposition or otherwise.

(iv)  Relationship of Premerger Notification to Other Statutes

Section 7A(i), 15 U.S.C. 8 18a(i), contains two important explanations of the relationship
between the Act and other activities of the Division and the FTC. Under 8 7A(i)(1), any action by
either agency or any failure of either agency to take any action under the premerger notification
legislation has no effect on any proceeding under any other provision of the HSR Act of any other
provision of law. This means, for example, that the Division may challenge atransaction even if the
waiting period has expired or if the Division has early terminated the waiting period. Moreover, under
8 7A(i)(2), the ability of the enforcement agencies to make full use of the Antitrust Civil Process Act,
the Federal Trade Commission Act, and any other provision of law "to secure at any time from any
person documentary material, oral testimony, or other information™ is not affected by the premerger
notification requirements.

2. Reviewing Premerger Filings

a Procedures For Getting Premerger Filings to the Staff for Review

The HSR Act requires parties to notify the Federal Trade Commission and the Department of
Justice of certain proposed transactions. Three copies of the premerger notification form (and one set
of attachments) must be submitted to the Division’s Premerger Notification Unit/FTC Liaison Office
and an additional two copies (and one set of attachments) must be submitted to the FTC. Thefilings
are date stamped and immediately logged in. The FTC's Premerger Office assigns a premerger
number to the transaction and computes the origina waiting period. Thisinformation isimmediately
available to the Division through a direct link to the FTC's computer database. The Division's
Premerger Notification Unit/FTC Liaison Office assigns the filing to the appropriate section based on
the commodities involved in the transaction and the location of the parties. One copy of the filings with
attachments is sent to the appropriate section for review and a copy of the filings without the
attachments is sent to the Economic Analysis Group. The Premerger Notification Unit/FTC Liaison

27 See 45 Fed. Reg. 21,215-16 (1980).
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Office attaches to the filing a cover sheet that identifies the parties and when each filed, the premerger
number, the date by which the section, task force, or field office needsto complete itsinitial review
(the "section Chief’ s response due” date) and when the waiting period expires.

b. Substantive Review of the Filing

Generaly, staff should, within five business days of receipt of aHSR filing (three days for a
cash tender offer or bankruptcy filing), decide whether the filing raises competitive issues that need to
be investigated. The primary basis for this determination is the HSR form and its attachments, although
alarge number of other sources of information are also available

(i) Contents of the Form

The Notification and Report Form appears as an appendix to Part 803 of the Rules. Itis
designed to provide the enforcement agencies with the information needed for an initial evaluation of
any competitive impact of a proposed acquisition. The following information is requested by the form:

Genera background about the parties and the transaction isfound in Items 1-3. Item 1
identifies what type of transaction is being reported and in what capacity the reporting personis
reporting (e.g., as an acquiring person, as an acquired person, etc.). Items 2 and 3 identify al other
parties to the transaction and require a description of the assets and/or securities to be acquired. Also
required are disclosure of the proposed consummation date and submission of certain documents
constituting the agreement.

The form requires parties to report sales by each appropriate Standard Industrial Classification
("SIC") number. Item 5 requires submission of revenue dataon a4, 5, and 7-digit SIC basis. Four-
digit data are sought for a base year (currently 1992). More detailed 7-digit product datafor the base
year are also submitted. These 7-digit data must be updated to reflect added or deleted products.
Five-digit data for manufacturing industries are sought for the most recent year. In non-manufacturing
industries, only 4-digit data from the most recent year are provided.

Staff should identify all 4, 5 and 7 digit overlaps and determine market shares using census data,
which are available from the Antitrust Library. Census data show the number of companies and total
sales for most SIC codes. When reviewing SIC information, staff should be aware that the
classifications are not intended to track antitrust product markets. SICs can be used as an initial proxy
for markets, but are often either too broad or too narrow. Inreviewing SIC data, staff should keep in
mind that while a domestic manufacturer will report sales under a manufacturing SIC (with codes that
start with 2, 3 or 4), firms that make products abroad and sell them in the United States through sales
offices or agents typically report their sales under awholesaling SIC code. The result isthat two firms
can be each others' primary competitors even though the HSR form shows no SIC overlap. In
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addition, SIC categories are not always clear and some businesses may legitimately be placed in more
than one category.

The limitations of SIC categories require staff always to review Item 4 documents that
accompany the HSR form, even when the form does not reveal any SIC code overlap. Item 4 requires
the reporting person to furnish copies of avariety of documents. Item 4(a) seeks a number of
Securities and Exchange Commission documents including proxy statements, 10-Ks, 10-Qs, 8-Ks, and
registration statements. Item 4(b) requires submission of annual reports, annual audit statements, and
balance sheets. Item 4(c) asksfor studies, surveys, analyses, and reports prepared by or for officers or
directors for the purpose of evaluating or analyzing the acquisition with respect to various aspects of
competition. Documents produced in response to Item 4(c) may include, for example, board of
director presentations and offering memoranda created to find a purchaser for the acquired firm. These
4(c) documents contain the firms’ own analyses of the affected markets and the benefits they perceive
from the proposed acquisition. Parties are not required to trandate Item 4 documents, but are required
to submit English language outlines, summaries or translations that already exist. See 16 C.F.R. 8§
803.8(a).

Item 6 seeks information on significant (but less than controlling) shareholders and
shareholdings of the reporting person.

Item 7 requires submission of geographic market data for transactions where 4-digit industry
overlaps exist. Thisisimportant when reviewing industries characterized by local or regional markets.

Item 8 seeks information on significant vendor-vendee relationships between the parties to an
acquisition. This question isintended to reveal vertical implications of the proposed transaction.

Item 9 seeks merger history data where 4-digit SIC code overlaps exist.

In responseto items 5, 7, 8, and 9, information need be supplied only with respect to
operations conducted in the United States. See 16 C.F.R. § 803.2(c).

(i)  Other Sources of Information

If areview of the HSR form and attachments rai ses competitive issues, staff should conduct a
search of publicly available information to decide whether an investigation should be opened. These
sources include, among others, on-line searches of articles about the relevant industries and companies
and press accounts of the proposed transaction, an examination of Internet sources, such as company
home-pages, and standard reference books kept in the Antitrust Division Library.

C. Assessing the Completeness of the Filing
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In addition to substantively reviewing every HSR filing, staff should ensure that HSR filings are
complete. When an HSR filing isincomplete or inaccurate, the FTC has the responsibility of notifying
the parties. The FTC will require that the parties submit a corrected filing and file a new certification
that the filing is complete. In those cases where the deficiency is significant, the waiting period will begin
when the corrected filing is resubmitted. The FTC must inform parties of filing deficiencies promptly
after the deficiency is discovered, but afiling can be rejected (or "bounced") whenever adeficiency is
discovered, even if Second Requests have been issued and responses to the Second Request have
been produced by the parties. The attorney reviewing the filing should promptly contact the FTC
Premerger Notification Office and the Division’s Legal Policy Section about any questions regarding the
accuracy or completeness of afiling. If, for example, Second Request or voluntarily produced
documents include documents that should have been submitted with the initial filing pursuant to Item
4(c), the Legal Policy Section and the FTC Premerger Notification Office should be promptly
informed.

d. Recommendation to Open or Not Open an Investigation

Once an HSR filing has been assessed for compl eteness and substantively reviewed, staff
should determine whether the proposed transaction poses no likely competitive harm or whether it
raises questions sufficiently serious to warrant a preliminary inquiry. All decisions to recommend the
opening of apreliminary inquiry and all close decisions not to do so should be discussed with the
appropriate section Chief or Assistant Chief before the recommendation is made.

M) The No-Interest Memorandum

When staff decides that a transaction does not warrant investigation, staff must fill out a"No-
Interest” form. The form isfound as ainteractive macro in Word Perfect. The form records
information such as the identity of the parties, the HSR transaction number, SIC codes, product and
geographic overlaps and a summary of the transaction. In the "Comments" section, staff should explain
why it recommends that no investigation beinitiated. The form should be sent electronically to the
reviewing official, usually the Chief or Assistant Chief. If the reviewer concurs in the recommendation,
he/she will sign off on the recommendation using an "Approva" macro and will electronicaly inform the
Division’s Premerger Notification Unit/FTC Liaison Office.

(i)  Opening aPreliminary Inquiry

A staff decision to seek preliminary inquiry authority should be discussed with the Chief of the
appropriate legal section before being drafted. When a section decides to seek a preliminary inquiry,
staff should draft a Pl Request Memo using the "Request For Pl Authority” macro. See supra, Section
B.2. Both the staff and the Chief of the legal section should ordinarily consult with the economist
assigned to the matter before seeking Pl authority. After the section Chief reviews the memorandum
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and approvesit, the section will send it to the Premerger Notification Unit/FTC Liaison Office by e-
mailing it to the "Pl Request™ mailbox and the Special Assistant responsible for the component. The
recommendation will be reviewed and clearance will be sought from the FTC to open the investigation.

e Clearance Procedure

Since the Federal Trade Commission and the Department of Justice share enforcement
responsibility for mergers and acquisitions, the two agencies have devel oped a clearance process to
allocate responsibility between themselves for reviewing each proposed transaction. Only the agency
with clearance may issue a Second Request. To trigger the clearance process at the Division, the
section reviewing the transaction must submit to the Premerger Notification Unit/FTC Liaison Office a
reguest to conduct a preliminary inquiry (the "Pl Request Memo™). The Pl Request Memo formis
available as a computer macro: it requires background information about the parties, the commodity
involved, the nature of the possible violation, and a brief description of why preliminary inquiry authority
IS necessary.

The Department and the Commission have agreed to a clearance process in mergers based
primarily on past experience and expertise. To ensure speedy clearance, the Department and the
Commission have established a deadline of nine business days from the date of notification to decide
which agency will have responsibility for investigating atransaction. A cash tender offer or a
bankruptcy clearance request will be resolved in seven days.

The process begins with the transmittal of a clearance request, which is an electronic form that
lists the clearance number, the parties and the conduct being investigated, the geographic area, the
premerger number and the end of the waiting period. If clearance is contested, written claims justifying
each agency’ sright to investigate the matter will be exchanged, usually within one day after the matter
becomes contested. The claims form should list each previous investigation or case claimed as
expertise with a priority given to those matters handled within the past 5 years, identify how the matter
relates to the transaction at issue, list any party expertise and indicate whether the investigation was
"substantial” (in this context, substantial means the use of compulsory discovery). In compiling aclaim,
staff should request the Division’s Premerger Notification Unit/FTC Liaison Office to conduct a search
for al Division matters involving the contested parties and SIC codes. Clearanceis granted to the
agency with the stronger claim. (For more details on the clearance process, see Chapter V11, Section
A.l)

f. Preclearance Contracts with the Parties

Parties often request the opportunity to meet with the Division or to provide written information
or analysis before clearance is resolved in order to assist the clearance process or to make better use of
theinitial review period. The Division and the FTC have agreed to a preclearance contacts policy
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which provides that if the parties do not initiate contact with the staff, the Agencies will not initiate
contact with the parties without first notifying the other agency and offering the other agency the
opportunity to participate. If aparty initiates contact, the contacted agency will advise the party that
clearance has not been resolved and that any information should be provided simultaneously to both
agencies. If apreclearance meeting is deemed appropriate, the contacted agency will coordinate with
the other agency to offer the requesting party ajoint meeting with both agencies. If a party initiating the
contact asks the staff if it has any questions, the contacted agency should tell the party that clearance
has not been resolved. The contacted agency may ask follow-up questions, but any written information
provided in response to these questions should be submitted simultaneously to both agencies.

. Maintaining the Filings

The Division takes the position that it may maintain HSR filings for future investigations. Each
component has been directed to establish its own system of retaining HSR filings and periodically
destroying filings that are no longer of interest to the section. Each document that is retained because it
may be useful in future investigations should be kept with a cover sheet that identifies the party that
submitted the documents and makes clear that they are protected from disclosure under the Act.

3. Merger Investigation Overview

a The Preliminary Inquiry

The first phase of a merger investigation commences when FTC clearance has been granted
and the staff has been granted Pl authority. Staff should use this period to determine whether the
proposed transaction raises issues substantial enough to warrant the issuance of a Second Request. To
this end, when Pl authority is obtained, staffs should outline their provisional theory of anticompetitive
harm and should begin contacting customers, trade associations, competitors and other relevant parties
to determine whether there are likely competitive concernsin any relevant markets. The Premerger
Notification Rules do not foreclose the Division from employing other investigative resources, such as
Civil Investigative Demands, during the course of the merger investigation.

Chapter V1 describes the other resources available to the staff investigating a merger. It should
be noted, however, that the economists from the Economic Analysis Group are important members of
the investigative team. In addition, in cases where divestiture is considered a possible remedy or where
efficiencies or "failing company" issues may be present, the Division's Corporate Finance Unit of the
Economic Litigation Section should be advised at the earliest possible time.

The attorney(s) assigned to the matter should aso contact the parties to discuss possible

competitive concerns. The HSR Rules specifically provide for the enforcement agencies to request
amplification or clarification of the information in the initial filing. Such requests are informal and
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voluntary, and they do not extend the waiting period or affect the Division’s right to make a Second
Request. Infact, staff is encouraged to make such requests, since a clarification or amplification could
help in determining that the Division has no interest in the transaction. After clearance has been
received, the attorney should request that the parties voluntarily provide information such as customer
lists, most recent bids, and most recent strategic and marketing plans. Thisinformation is extremely
useful in deciding whether to issue a Second Request. The Division deems such voluntarily provided
information as coming within the confidentiality protections of section 7A(h) of the Clayton Act, 15
U.S.C. 8 18a(h). See supra Section D.1.g(iii). Care should be taken, however, to inform the parties
that the voluntary request is not aformal Second Request.

b. Second Request Authority

If the staff concludes that a transaction might raise competitive problems and more information
is needed to evaluate it, the staff should draft a Second Request, and obtain approval to issue it before
the expiration of the applicable waiting period. The authority to make a Second Request has been
delegated by the Assistant Attorney General to the Director of Merger Enforcement. A
recommendation to make a Second Request should be e-mailed to the appropriate Special Assistant
two full business days before the initial waiting period is due to expire. The recommendation should
include a brief memorandum recommending a Second Request,? Second Request letters to the parties
and the schedules setting forth the documents and information being sought. Since a Second Request
may have substantial consequences for the parties to the transaction, staff should carefully assess the
need for and scope of the request.

(i) Model Second Request

The Division and the FTC have agreed to amodel Second Request schedule that increases
consistency between the Agencies and reduces compliance burdens on the parties. The model Second
Request iswidely available and may be found in the Division Work Product Document Bank. Staff, in

8 The Second Request recommendation memorandum should contain sections addressing each of
the following topics. background on transaction and investigation; investigative theory (including
subsections of the theor(ies) of competitive harm; possible product market(s); possible geographic
market(s); best estimate of market shares and concentration; probable ease or difficulty of entry and
any entry barriers; possible efficiencies; weaknesses in a potential case and ways they can be
overcome; discussion of other theories investigated and discarded); EAG projects underway or
planned (along with any specia concerns of EAG); defense arguments and our initia response;
outcome of past investigationsin the industry; the ultimate likelihood or attractiveness of a case; and the
basis for any proposed deviations from the model Second Request. Exemplars may be obtained from
the appropriate Special Assistant.
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consultation with EAG, may modify the model Second Request to delete requests that are unnecessary
or to obtain additional documents or information necessary to review and possibly challenge the
transaction.

(i)  The Second Request L etter

The Second Request letter istypically addressed to the entity that filed the HSR filing® and
should read as follows:

Pursuant to Section 7A(e)(1) of the Clayton Act, 15 U.S.C. § 18a, and Section 803.20 of the
Premerger Notification Rules and Regulations, 16 C.F.R. § 803.20, the Antitrust Division requests additional
information and documents relevant to the proposed acquisition [merger] of by [with]

. Asprovided by 15 U.S.C. § 18a(e)(2), and 16 C.F.R. § 803.20, this second request for
information extends the waiting period, during which this proposed transaction may not be consummated,
for 20 days [ten days] from the date of receipt by the Antitrust Division of all materials requested herein.®
The requests for additional information and documents are contained in the enclosed Schedule.

To comply with this request, deliver the materials by hand or by registered or certified mail to the
Section, Antitrust Division, Department of Justice, [address], Washington, D.C. 20530. You
are also required to submit a certification attesting to the completeness of your response in accordance with
Section 803.6 of the Premerger Notification Rules. Deliver the certificate to the above address and a copy to
the Department of Justice, Antitrust Division, Premerger Notification Unit, Patrick Henry Building, 601 D St.
NW, Room 10-013, Washington, D.C. 20530.

If you have any questions regarding this request, please contact [name of lead attorney] at
[telephone number].

Sincerely,

Director of Merger Enforcement
Antitrust Division

(iii)  Negotiating Modifications

Parties receiving Second Requests are encouraged to contact the staff to negotiate limitations or
modifications to the Second Request. In considering requests for modifications, the staff should

2 See 16 C.F.R. § 803.20(a)(1).

% The language extending the waiting period should not be included in a Second Request letter to a
tender offer target. See supra Section D.1.f.
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consider the competitive issues involved, the manner in which information and documents are
maintained by the parties, the type of information available to the parties, and the relative burdensto the
parties of producing the requested information.

The Division has adopted an internal appeals process for requested modifications to a Second
Request. This process provides for the party seeking modifications to appeal the Chief’s decision to
the appropriate Deputy Assistant Attorney General. The appeal should be in writing and no more than
10 pageslong. It should include a concise explanation of the reasons why further compliance would be
unduly burdensome and a summary of compliance discussions with the staff and Chief. The Reviewer
may request additional information within two business days of receipt of the appeal and will render a
decision on the appeal within seven business days after receipt of al necessary information.

(iv)  Compliance with the Second Request

The staff attorneys conducting the investigation are responsible for ensuring that the parties have
complied with the Second Request. Clear instructions should be given as to where the response should
be sent. Second Request responses delivered after 5 p.m. Eastern Time on aregular business day, or
at any time on any day other that aregular business day, shall be deemed received on the next regular
businessday. Delivery is effected on the last day when all the requested materia is received and the
parties have certified compliance with the Second Request. Section 803.3 of the Rules requiresthat a
complete response be supplied to any request for additional information. See 16 C.F.R. 8803.3. If a
party is unable to supply a complete response, it should provide a statement of the reasons for
noncompliance.

The staff should determine whether the parties are in substantial compliance with the Second
Request as soon as possible (generally well before the expiration of the second statutory waiting period,
even if there is atiming agreement extending the waiting period or otherwise committing the parties to
delay the closing). If the parties are in substantial compliance, the staff should inform the parties and
confirm the date that the waiting period will expire. If the submission isnot in substantial compliance, a
deficiency letter should be prepared. Thisletter should specify the areas in which the submission is
deficient and that the parties failed to provide an explanation for non-compliance. The deficiency letter
may be issued over the signature of the Chief, but the parties may appeal the Chief’ s decision to the
appropriate Deputy Assistant Attorney General. Aswith disputes over modifications, the appeal
should be in writing and no longer than ten pages. It should include a concise explanation of the
reasons why the party believesit isin compliance and a summary of the discussions with the staff and
Chief. The Reviewer may request additional information within two business days and must render a
decision on the appeal within three business days after receipt of al necessary information.

C. After the Second Request Is I ssued
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In the period between the issuance of the Second Request and substantial compliance by the
parties, staff should conduct a thorough investigation that will allow them to decide whether a
transaction is anticompetitive and should be challenged in court. If at any time the staff believesthat a
transaction is not likely to adversely affect competition, it may recommend that the investigation be
closed. In certain investigations, when staff believes that the resolution of discrete issues through the
examination of limited additional information could be sufficient to satisfy the Division that the
transaction is not anticompetitive, the staff may arrange a"quick look" investigation. In a"quick look"
investigation the parties refrain from complying fully with the Second Request and instead provide
limited documents and information and the staff commits to tell the parties, by a particular date, whether
full compliance will be necessary. In other investigations, it will be clear from the onset that the
transaction raises serious issues that can only likely be resolved after afull investigation and compliance
with the Second Request.

A full Second Request investigation typically will include: issuing CIDsto third partiesto obtain
information necessary to compute market shares and documents necessary to assess the relevant
markets and competitive significance of the transaction; taking depositions and obtaining statements for
use in court; retaining and working with experts; conducting legal research; compl ete preparation for
reviewing Second Request documents and use of litigation support systems; and ensuring the
preparation of economic and other evidence on the competitive effects of the transaction.

Because much has to be accomplished in alimited time period, the legal and economic staff
should carefully develop a comprehensive plan for conducting the investigation. The plan should include
who is responsible for implementing each part of the plan and when the task is to be accomplished.

The focus should be on bringing the most persuasive evidence to bear on the issues of the investigation
and include the appropriate use of discovery tools. One or more meetings are generally held with the
Director of Merger Enforcement and appropriate Deputy Assistant Attorney General to discuss the
case plan, case theory, and progress of the investigation.

Because parties may want more time than the waiting periodsin the Act allow to discuss fully
the competitive significance of transactions with the section, the Director of Merger Enforcement, the
appropriate Deputy Assistant Attorney General, and the Assistant Attorney General, in appropriate
cases the staff may, in consultation with the Chief and the Director of Merger Enforcement, negotiate
timing agreements to allow for the orderly review of information and dialogue on the competitive
significance of atransaction. In these agreements, the parties typically promise not to close the
transaction for some period of the time after the expiration of the waiting period. The form of these
agreements appropriately varies from transaction to transaction. The agreement should not commit the
Director of Merger Enforcement, the appropriate Deputy Assistant Attorney General, or the Assistant
Attorney General to meet with the parties or to decide on a challenge by any particular date without
consultation with the Director of Merger Enforcement.
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d. After the Parties Are in Substantial Compliance

Once the parties are in substantial compliance, see supra Section D.3.b(iv), the waiting period
ends after 20 days, or 10 days in the case of a cash tender offer or bankruptcy filing. Unless the parties
have committed not to close the transaction as part of atiming agreement, the Division must make a
decision on whether to challenge the transaction and seek preliminary relief to prevent the transaction
from closing.

After the parties have responded to a Second Request and certified that they are in substantial
compliance, staff needs to carefully review the submission substantively, assess the completeness of the
submission and whether a deficiency letter should be issued, finish any depositions that remain to be
taken, and forward a recommendation and, if applicable, arevised order of proof aswell as any
proposed pleadings, to the Director of Merger Enforcement. A recommendation to close the
investigation should include a request to early terminate the waiting period. See supra Section D.1.e.

3. Procedures for Recommending Suit

While the Second Request materials are being reviewed and all CID or voluntary request
materials are being compiled, staff should assess the possibility of challenging the acquisition. If it
appears likely that the staff will recommend challenging the acquisition prior to consummation, it should
prepare the order of proof, evidentiary attachments and proposed pleadings at the earliest point
practicable. Staff should prepare affidavits and exhibits as it completesits investigation. When the staff
plans to accompany its motion papers, if suit is brought, with a declaration from an economist, the
testifying economist assigned to the case should begin to prepare an declaration and accompanying
exhibits. Thelegal basisfor challenges to acquisitions prior to consummation is set forth in detail in
Chapter 1V, Section B, and that analysis should assist the staff in preparing the necessary papers. The
Work Product Document Bank may be consulted for sources of specific pleadings filed in other
matters.

Because of the time constraints placed on the staff by the HSR Act and Premerger Notification
Rules, the Director of Merger Enforcement should be informed as soon as the staff believesa
recommendation to file suit is likely. Staff should also coordinate with the Appellate Section, as their
assistance may be useful in the event that it becomes necessary to seek atemporary restraining order or
preliminary injunction. For more information on recommending a merger case, see infra Section G.2.b.

In the event that staff believes a challenge is not warranted, staff should prepare a closing memo
detailing the reasons. The concurrence of the Chief and EAG should be indicated and the memo should
be e-mailed to the Special Assistant responsible for the component. For more details on closing
memaos, see supra Section C.7. If the staff recommends closing prior to the parties substantially
complying with the Second Requests, the waiting period will need to be terminated as discussed above.
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See supra Section D.1.e.

E. Issuing Civil Investigative Demands

1. Function of Civil Investigative Demands

a Where CIDs Can Be Used

In most of the civil matters handled in the Antitrust Division, both merger and non-merger, Civil
Investigative Demands ("CIDs") can be used to compel production of information and documents if
voluntary requests™ are judged to be inadequate or inappropriate for the Division’s needs. Under the
Antitrust Civil Process Act ("ACPA"),* CIDs may be served on any natural or juridical person,
including suspected violators, potentially injured persons, witnesses, and record custodians, if thereis
"reason to believe" that the person may have documentary material or information "relevant to acivil
antitrust investigation."** The ACPA defines "antitrust investigations' to include "any inquiry" by an
"antitrust investigator"** to ascertain if "any person is or has been engaged in any antitrust violation or in
activitiesin preparation for amerger, acquisition, joint venture, or similar transaction, which, if
consummated, may result in an antitrust violation."*

CIDs are the compulsory process tool of choicein civil antitrust investigations of potential

31 See supra Section C.3.
¥ 15U.S.C. §1311-1314. Thetext of ACPA isset out supra at Chapter |1, Section A.6.

¥ 15U.S.C. §1312(q). If thereis"reason to believe" that any violation within the Division’s scope
of authority has occurred, there is sufficient authority to issue a CID even in the absence of "probable
cause" to believe that any particular violation has occurred. See, e.9., Australia/Eastern U.S.A.
Shipping Conference v. United States, 1982-1 Trade Cas. (CCH) 1 64,721, at 74,064 (D.D.C.
1981), modified, 537 F. Supp. 807 (D.D.C. 1982), vacated as moot, Nos. 82-1516, 82-1683 (D.C.
Cir. Aug. 27, 1986).

3 An antitrust investigator is"any attorney or investigator employed by the Department of Justice
who is charged with the duty of enforcing or carrying into effect any antitrust law." 15 U.S.C. 8§
1311(e). Division paralegalscan serve as antitrust investigators.

% 15U.S.C. §1311(c). "Antitrust violation" is defined as "any act or omission in violation of any
antitrust law, any antitrust order or, with respect to the International Antitrust Enforcement Assistance
Act of 1994, any of the foreign antitrust laws." 15 U.S.C. § 1311(d).
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Sherman Act® or Wilson Tariff Act® violations, and in civil investigations under the International
Antitrust Enforcement Assistance Act of 1994.%® CIDs are also available for usein Clayton Act®
violation investigations, although where the Hart-Scott-Rodino Antitrust Improvements Act of 1976
("HSR")* authorizes the use of Second Requests,* the latter are usually the preferred form of
compulsory process for obtaining information from the parties.

CIDs can only be served before the Division ingtitutes a civil or criminal action.*? CIDs may be
issued, however, after the Division has decided to file acivil case, but before it has done so; compliance
cannot be enforced after acomplaint isfiled. CIDs can aso be used to investigate compliance with
final judgments and orders in antitrust cases,* although in specific situations it may be more efficient to
gather compliance evidence by relying upon the "visitation" provisions incorporated in most of the
Division’scivil judgments. A decision to issue CIDs generally involves a significant expansion in
resources commitment by the Division and should be made only after serious consideration and a
thoughtful reassessment of the matter’s potential significance.

% 15U.S.C. 88 1-7.

¥ 15U.S.C. 88 8-11.

% 15U.S.C. 88 6201-6212.
¥ 15U.S.C. §812-27.

“ 15U.S.C. §18a

4l Division requests pursuant to 15 U.S.C. § 18a(e)(1) for additional information and documentary
material from persons filing HSR premerger notifications are commonly called " Second Requests.”
Second Requests, rather than CIDs, are usually served on parties filing HSR premerger notifications
because, under 15 U.S.C. § 18a(€)(1), service of a Second Request extends the statutory waiting
period before the transaction can lawfully be consummated. Service of CIDs does not extend this
period. Nevertheless, CIDs are usually the only form of compulsory process available in such
investigations to compel production by third parties. Moreover, brief CIDs served on partiesin such
investigations early in the waiting period may serve to permit more precise and terse drafting of Second
Reguestsin some instances. CIDs can also be served on parties to supplement the Second Request,
although obtaining timely production of material so requested may prove problematical.

2 See 15 U.S.C. § 1312(a).

® See 15 U.S.C. §8 1311(b), 1311(d).
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b. Criminal Investigations

In the event that a civil antitrust investigation uncovers evidence indicating that criminal
prosecution is more appropriate than civil enforcement, a grand jury investigation should be opened;
further investigation may not be conducted by CID but rather must proceed by the grand jury process.
Thus, for instance, CIDs may not be used to investigate violations of Section 3 of the Robinson-Patman
Act,* which imposes solely criminal penalties. Evidence already obtained by CIDs may, however, be
presented to the grand jury.®

C. Other Matters Wherein CID Use Is Not Authorized

CIDs may not be issued to investigate conduct that is clearly exempt from the antitrust laws, but
CIDs can be issued to determine whether specific conduct falls within an exempt category. “ Nor can
CIDs be issued to investigate violations of the Federal Trade Commission Act,*’ the Newspaper
Preservation Act of 1970,* or in preparing responses to requests for Business Review L etters.*®
There is aso no authority to issue CIDsin connection with the Division’s participation in proceedings
before federal regulatory agencies, but information previously gathered by CIDs validly issued for other

“ See15U.S.C. § 13(a). Asnoted in Chapter VI, Section A, Robinson-Patman matters are
traditionally referred to the FTC.

% See 15 U.S.C. § 1313(d)(2).
% Seeinfra Section E.8.d.
¥ See 15 U.S.C. § 1311(a).

“ 15U.S.C. §1803(b). However, if the Attorney General orders a public hearing in such a case,
the administrative law judge appointed to preside over it is authorized to permit any party (including the
Antitrust Division) to conduct discovery "as provided by the Federal Rules of Civil Procedure.” 28
C.F.R. 8§48.10(8)(3).

% See 28 C.F.R. 8 50.6. However, the Division is empowered to condition its consideration of
such requests upon the requestor’ s cooperation by voluntarily furnishing any information or documents
demanded by the Division. Seeid. Moreover, if grounds to open acivil antitrust investigation are
discovered in the course of preparing a Business Review Letter, CIDs can obviously beissued in that
investigation.
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purposes may be used in such proceedings.® Given the statutory definition of "antitrust investigation,"
CIDs may not be used to investigate possible terminations of judgments or violations of stipulations
during the Tunney Act public comment period prior to entry of a consent decree, nor may CIDs be

used to investigate proposed, but not yet implemented, actions that could constitute civil, non-merger,
antitrust violations unless there is some reason to believe the proposal itself has anticompetitive effects.

d. Basic Characteristics of CIDs

CIDs can require arecipient to produce specified documentary materials and products of
discovery,> give sworn answers to written interrogatories, give a sworn oral deposition, or to furnish
any combination of such responses. There are separate forms for each.

CIDs should be prepared after the theory of the violation being investigated has been carefully
formulated, and should request the information and documentary material needed to develop and
establish the violation in accordance with that theory. Additional breadth of scopeis generally to be
avoided as unnecessary, inasmuch as additional ClDs can subsequently be served on the same person
or others if the need for additional material later develops.>® Unnecessarily broad CIDs can delay an
investigation by consuming additional time for respondents’ production and Division staff’ s review of
material that is not likely to contribute to the investigation’s outcome. Special care should be taken to
keep CIDs served upon third parties as narrow as possible, consistent with the investigation’s goals. In
some situations, a sharply honed CID with minimal instructions and definitions and only avery limited
number of requests can encourage a prompt response.

ClIDsissued for purposes that satisfy the requirements of the ACPA must nevertheless conform
to all other applicable legal requirements and regulations. Such additional provisions must be
considered, for example, before serving a CID on an attorney for information relating to the

% See 15 U.S.C. § 1313(d)(1).
51 See 15U.S.C. § 1311(c).

%2 See15U.S.C. § 1312(a). Theterm "products of discovery" includes depositions, documents,
interrogatory answers and other items obtained by discovery in any judicial or administrative litigation
"of an adversarial nature." 15 U.S.C. 8§ 1311(i). The requirements for requesting production of
products of discovery by CID are more fully discussed below. See infra Section E.3.a(iii).

%3 By contrast to HSR Second Requests, there is no limit, short of imposing undue burden, on the
number of successive CIDs that can be served on a person in a given investigation.
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representation of aclient,> issuing aCID to areporter or news media organization for information
gathered in the course of reporting news,* or issuing a CID to obtain customer transaction records
from afinancial ingtitution.>® See infra Section F.6 (providing additional instances where such special
considerations apply).

2. Legidative History of the Antitrust Civil Process Act and Amendments

a 1962 Act

The ACPA had its origin in the final report of the 1955 Attorney General’s National Committee
to Study the Antitrust Laws, which noted that one of the problems faced by the Department of Justice
in effectively enforcing the antitrust laws was the lack of compulsory process to obtain evidence during
investigations where civil proceedings were contemplated from the outset.>” Asthe Committee pointed
out, inadequate investigative tools may lead to incomplete investigations that may in turn mean civil
proceedings that a more careful search and study would have shown to be unjustified. The ultimate
social cost may be "afutile trial exhausting the resources of the litigants and increasing court
congestion."%® To remedy this deficiency, the Committee recommended legislation to authorize the
Department of Justice to issue civil investigative demands requiring the production of documents
relevant to a civil antitrust investigation.

The need for such legislation was buttressed by the Supreme Court’ s opinion in United States

> See United States Attorney’s Manual, § 9-2.161(a).

% See 28 C.F.R. §50.10; see also infra Section F.11.b (discussing analogous procedures which
apply in the context of issuing grand jury subpoenas to news organizations). In 1980, Attorney General
Civiletti ruled that the restrictions of this regulation do not apply to subpoenas directed to news
organizations that seek purely commercial or financial information related to antitrust investigations, as
opposed to information gathered by the organization’s reporters. The Attorney General further
directed the Antitrust Division that it was not to issue any form of compulsory process to a news media
organization unless the AAG personally approvesit after determining that the request related to purely
commercia or financial information.

% SeeRight to Financial Privacy Act of 1978, 12 U.S.C. 88 3401-3422; United States Attorney’s
Manual 88 9-4.842 to .844.

5" Report of Attorney General’ s National Committee to Study the Antitrust L aws 343-45 (1955).

8 |d. at 344.

February 1998 (Third Edition); Revised June 2002 l-44



v. Procter & Gamble Co.,> which condemned the use of the grand jury for the purpose of eliciting
evidence for acivil case. Thisopinion drew further attention to the fact that the Division was forced to
rely in civil investigations on the voluntary cooperation of those under investigation. Congress
responded by passing the ACPA in 1962.%°

As originally enacted, the ACPA authorized the issuance of CIDsfor service only upon
corporations and other non-natural persons that were the targets of a civil investigation, and only to
compel the production of documents. In 1965, this narrow reach of the original ACPA was confirmed
by the Ninth Circuit’s decision in United States v. Union Qil Co.%* where the court concluded that a
CID had to be "confined to material relevant to the ascertainment of whether or not a person ‘is or has
been engaged in any antitrust violation.”" Moreover, the court held that this did not include investigations
of activity, such as proposed acquisitions or mergers, that might result in afuture violation.

b. 1976 Amendments

The Hart-Scott-Rodino Antitrust Improvements Act of 1976° amended the ACPA to provide
the Division with additional tools for the conduct of effective civil investigations. As so amended, the
ACPA permitsthe Division to issue CIDsfor ora testimony and interrogatory answersin addition to
documents, and permits CIDs to be served on natural persons as well as on corporate or other
legal entities. The amendment also allows CIDs to be used to investigate potential violations such as
contemplated mergers and permits CIDs to be served on persons who are not suspected violators.

C. 1980 Amendments

Additional amendments to the ACPA were made by the Antitrust Procedural Improvements

% 356 U.S. 677, 683 (1958).

% Soon after its enactment, CIDs issued under ACPA were challenged on congtitutional grounds.
However, all such challenges were rejected by the courts. Hyster Co. v. United States, 338 F.2d 183
(9th Cir. 1964); Petition of CBS, 235 F. Supp. 684 (S.D.N.Y. 1964); Petition of Gold Bond Stamp
Co., 221 F. Supp. 391 (D. Minn. 1963), aff’d per curiam, 325 F.2d 1018 (8th Cir. 1964). A later
challenge to a CID based in part on constitutional grounds was also rejected in First Multiple Listing
Service v. Shenefield, 1980-81 Trade Cas. (CCH) 163,661 (N.D. Ga. 1980).

61 343 F.2d 29, 31 (9th Cir. 1965).
% pyp, L. No. 94-435, 90 Stat. 1383.
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Act of 1980.% These amendments authorize the Division to obtain products of discovery by CID even
though the material is subject to a protective order restricting its disclosure. See infra Sections
E.3.a(iii), E.8.e. The 1980 amendments also expressly authorize the Division to disclose CID material
to "agents" of the Division, such as independent contractors specializing in automated document
retrieval (who may be retained for indexing) or to economic experts or industry specialists. Seeinfra
Section E.6.

d. 1994 Amendments

The International Antitrust Enforcement Assistance Act of 1994% further amends the Act. This
statute authorizes the Attorney General and the Federal Trade Commission to enter into "antitrust
mutual assistance agreements” with antitrust enforcement authorities of foreign countries or multinational
entitiesto allow reciprocal disclosure of evidence concerning possible violations of the antitrust laws of
such a country, and to "use their existing respective antitrust investigative authority” to obtain such
evidence.®® To that end, this statute broadens the ACPA’ s definition of "antitrust violation"® to include
"with respect to the International Antitrust Enforcement Assistance Act of 1994, any of the foreign
antitrust laws."®’

3. Types of Civil Investigative Demands

Every CID must identify the conduct being investigated and the statute potentially being
violated,®® and must name a custodian and deputy custodian.®® In addition, every CID should state the

% Pub. L. No. 96-349, 94 Stat. 1154.
® 15 U.S.C. 88 6201-6212, Pub. L. No. 103-438, 108 Stat. 4597.

 15U.S.C. §6201. At thistime no antitrust mutual assistance agreements are in force, although a
proposed agreement with Australia has been published in the Federal Register for public comment.
See 62 Fed. Reg. 20,022 (1997).

% 15U.S.C. § 1311(d).
5 15U.S.C. § 6202(h).

% See 15 U.S.C. § 1312(b)(1). Care should be taken in drafting this section. Some CID
challenges have been based in part on allegations that the conduct described is not an antitrust violation,
or that the requests are not tailored to the conduct. See infra Section E.8.

% See15U.S.C. § 1313(a). If theinvestigation is later transferred to other personnel, the AAG
should sign aletter to the CID recipient notifying it of the transfer of its CID materials to a different
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name and tel ephone number of a Division attorney who can answer inquiries about the CID, and should
draw attention to the text of 18 U.S.C. § 1505 printed on the back of the CID form.

a CIDs for Documentary Material

(i) Description

The ACPA requires that CIDs for documentary material must "describe the class or classes of
documentary material to be produced thereunder with such definiteness and certainty asto permit the
material to be fairly identified,"" a standard comparable to the one applied in civil discovery and to
grand jury subpoenas duces tecum.™

(i)  Originals and Copies

The Act’s definition of "documentary material" expressly includes the "original and any copy" of
requested documents.” By specifying that "each nonidentical copy" of each requested document be
produced, comments written on widely circulated documents can be obtained.

(iii)  Products of Discovery

ClIDs for documentary materials can be used to compel production of "any product of
discovery . . . [that was] obtained by any method of discovery in any judicial litigation or in any
administrative litigation of an adversarial nature'” that isin the possession, custody, or control of the
CID respondent. Moreover, aCID for products of discovery "supersedes any inconsistent court
order, rule, or provision of law . . . preventing or restraining disclosure of such product of discovery to
any person."” Thus, the CID respondent may not resist production on the basis of protective orders

custodian. Seeinfra Section E.7.

™ 15U.S.C. § 1312(b)(2)(A).

" Judicial interpretation of this standard is discussed below. Seeinfra Section E.8.

2 15U.S.C. § 1311(g).
7 15U.S.C. § 1311(i).

" 15U.S.C. §1312(c)(2). This section also provides that the disclosure to the Division of a
product of discovery, pursuant to an express demand for products of discovery, does not constitute a
waiver of any right or privilege, such asthe work product privilege, to which the person making the
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previously entered in the litigation wherein the products of discovery were obtained.

In order to enable the person from whom the products of discovery were obtained to protect
any legitimate interest in preventing or conditioning their production in response to a CID, the ACPA
requires that a copy of any CID for products of discovery must be served upon the person from whom
the discovery originally was obtained,” and requires that the respondent wait at least twenty (20) days

disclosure may be entitled.

> See 15 U.S.C. § 1312(a) (last sentence). Service of acopy of the CID demanding products of
discovery on the person from whom discovery was obtained can be made by mail. A letter such asthe
following should be included in the mailing:

CERTIFIED MAIL DATE
RETURN RECEIPT REQUESTED

XYZ Corporation
Address

Attn: General Counsel
Re: Civil Investigative Demand No. XXXX Served Upon ABC Corp.
for Products of Discovery Obtained from XY Z Corporation

Ladies and Gentlemen:

Enclosed is a copy of Civil Investigative Demand XXX X ("CID") being served by mail simultaneously
herewith upon ABC Corporation ("ABC"), a corporation of Delaware with its principal place of business at 123
Fourth Street, San Luis Obispo, CA 01234. Asyou can see, paragraph 1 of the Schedule accompanying the CID
expressly demands that ABC produce to us certain products of discovery obtained from you in connection with
prior civil litigation in which you were both involved.

Please be advised that, pursuant to 15 U.S.C. § 1312(c)(2), this CID supersedes any inconsistent order, rule,
or provision of law (other than intitle 15, Chapter 34, United States Code) preventing or restraining disclosure of
these products of discovery to any person, including any protective order that may heretofore have been entered in
the litigation in which ABC obtained these products of discovery.

Pursuant to 15 U.S.C. § 1314(c), you have the right to petition the district court of the United States for the
judicial district in which the proceeding in which the discovery was obtained is or was last pending for an order
modifying or setting aside the CID. Such a petition must be filed prior to ABC's compliance with the CID. Pursuant
to 15 U.S.C. § 1312(b)(last sentence), ABC is not permitted to comply with this CID until 20 days after service of this
notice upon you, but may comply at any time thereafter. The CID requests ABC’s compliance not later than xxxxx.

If you have any questions regarding this matter, please feel free to call me at 202/XXX-XXXX.

Sincerely, John Smith, Trial Attorney
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after such service before producing the products of discovery in response to the CID.” Both the
person receiving the CID and the person from whom the discovery products were obtained have the
right to object to the CID.” Itisusually preferable to request production of products of discovery
obtained from a particular source by separate CID. This step will avoid delay in the response to other
requests included in the CID and minimize the dissemination of information concerning the requests
being made of the CID recipient.

The "products of discovery” producible in response to a CID include deposition transcripts,
interrogatories, documents, admissions, "things," "results of inspection of land or other property," and
"any digest, analysis, selection, compilation, or any derivation thereof; and any index or manner of
access thereto.""®

(iv)  Time Allowed for Production

The CID must specify areturn date that "will provide a reasonable time within which the
material so demanded may be assembled and made available for inspection and copying or
reproduction."”™ The length of time to be allowed for response in a specific case obviously depends on
such circumstances as the number of files and locations required to be searched in preparing the
response, other proceedings involving the respondent (e.g., depositions) occurring simultaneously, and
the needs of the Division. The return date stated in the CID must often be selected on the basis of
incomplete knowledge by the Division asto the factors that determine its reasonabl eness.
Consequently, CIDs are commonly served with a covering letter inviting the respondent or its counsel
to telephone the staff promptly after receipt of the CID to discuss a reasonable response time.&°

As previously mentioned, CIDs containing an "express demand for any product of discovery"

® See 15 U.S.C. § 1312(b) (last sentence).
7 See 15 U.S.C. §8 1314(b)(1)(B), 1314(d).

8 15U.S.C. §1311(i). The ACPA defines the products of discovery obtainable by CID more
broadly than it defines "documentary material.” Compare 15 U.S.C. § 1311(g) with 15U.S.C. §
1311(i). Thus, for instance, a CID recipient can be required to produce "things' obtained as products
of discovery, acategory of materials that a CID respondent could not be compelled to produce if the
respondent had not obtained it by discovery.

7 15U.S.C. § 1312(b)(2)(B).

8 For amore complete discussion of negotiations with CID recipients after service of aCID, see
infra Section E.3.a(vi).
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cannot be made returnable fewer than 20 days before a copy of the CID has been served on the
person from whom the discovery was obtained.®

(v) Manner of Production

The Act requires the respondent to make the requested documentary material "available for
inspection and copying or reproduction™” on the return date at its principal place of business, but
authorizes alternative means of compliance by agreement with the Division.®? In most instances, CIDs
are served with a cover letter specifying that the respondent may comply by mailing or shipping copies
of the requested documentary materials to a specified address at the Division by the return date, but
reserving the Division’s right subsequently to request production of the originals. Since such alternative
means of production are usually more convenient both for the respondent and the Division, requests to
reimburse respondents for copying costs are usually unjustified. Moreover, the Division is not
authorized to reimburse respondents for the cost of searching for responsive documents, and no
agreement for such reimbursement should ever be made.®®

If document copies are produced that are illegible and the respondent refuses to produce the
originals, the Attorney General is authorized to petition the appropriate District Court for an enforcing
order.®

A CID response is not complete without proper execution of the certificate of compliance on
the back of the CID form.®

(vi)  Offer to Discuss Problems Raised by CID with Recipients

At the time CIDs are drafted, Division staff often lacks information about the manner in which
respondent’ s documents are organized, their geographic distribution, accessibility, and other factors
relevant to setting a reasonable response date. Consequently, the Division generally serves CIDswith a

8 15U.S.C. § 1312(b) (last sentence).
82 15.S.C. § 1313(h).

8 A request by several CID recipients that the Division be required to share the cost of compliance
was rejected by adistrict court, albeit without discussing whether the Division could be required to do
s0. See Finnell v. United States Dep't of Justice, 535 F. Supp. 410, 415 (D. Kan. 1982).

8 See 15 U.S.C. § 1314(a).

8% See 15 U.S.C. § 1312(g).
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cover letter inviting respondent, or its counsel, to telephone an antitrust investigator identified in the
letter in order to attempt to resolve any avoidable problems created by the CID.% Respondersto this

8 The cover letter accompanying CID service may take the following form:

MJIM:SH DATE
60-1234-5678

BY CERTIFIED MAIL
RETURN RECEIPT REQUESTED

[Addressee]

Re: Civil Investigative Demand No. XXXX

Ladies and Gentlemen:

Attached to this letter is Civil Investigative Demand ("CID") No. X XXX, issued pursuant to the Antitrust
Civil Process Act, 15 U.S.C. §8 1311-14, requiring your company to produce certain documents and interrogatory
responses as specified in the attached Schedule. This material is sought in connection with the Antitrust Division's
investigation into possible agreements in restraint of trade and possible monopolization or attempted monopolization
in the marketing, sale, and distribution of |eft-handed widgets.

As noted on the CID, the due date for complianceis . Please note that on the reverse
side of the CID is a certificate of compliance that must be completed and submitted along with the documents called
for in the Schedule.

Asyou will note, | am the Deputy Custodian of the documentary materials and interrogatory answers
sought from you. To minimize your inconvenience in complying with the CID and to assist us, we propose that you
submit all material by mail or messenger to me at the following address:

Sam Houston
X Section
U.S. Department of Justice
325 Seventh St., N. W.
Washington, D.C. 20530 (if viaU.S. mail)
20004 (via Federa Express)

In complying with the CID, you may produce copies of documentsin lieu of originals, and may send the
documents directly to me at the address printed above. If you have any questions or wish to discuss modifications
in the Schedule that would facilitate your compliance, please call me at 202/555-1212.

Sincerely yours,
Sam Houston
Attorney

X Section
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invitation often propose modifications in the scope of the request in addition to seeking to enlarge the
time for response.

The first step in compliance negotiations is often to encourage counsel for the respondent to
provide an oral summary of the functions of relevant company personnel and the types and locations of
company records. Where there is a question whether voluminous files would be helpful to the
investigation, the staff attorney may specify that, initially, any 5-10 sample files be produced for
inspection and eval uation.

Respondents' proposals to narrow the scope of the request must obviously be assessed in the
context of the Division’s needs for information and evidence necessary to satisfy the objectives of the
investigation. Where it appears that specific deletions can be made from the information or
documentary material requested by the CID without peril to those objectives, the CID recipient can be
permitted to defer production of the deleted material. The credibility of respondent’ s representationsin
support of such proposals must be carefully scrutinized before they are accepted as grounds for
narrowing the scope of a CID. Outright cancellation of portions of the CID, as opposed to deferral of
the response thereto, should not be agreed to until the investigation has progressed to the point that the
lack of need for the deferred material has been convincingly established.

Generally, responses will be made more quickly if the staff attorney can narrow the required
search--as an initial matter--to the files of afew key personnel. Often narrowing the requests
themselves will not save significant additional time, because once an individual’ s files have to be
searched, the number or breadth of the requests may not significantly affect the amount of time it takes
to conduct the search of those files. Again, search of other personnel’s files should not be canceled,
but only deferred, unlessit is clear the additional materials will not be needed, even in litigation.

Before determining which files should be searched at the outset, the staff attorney should ensure
that he or she fully understands what files the CID recipient maintains and where they are located as
well as the range of responsibilities of all relevant personnel. General statements of counsel that "we
have no such documents” in response to a CID request should be the beginning of the discussion, not its
end. If necessary to reach important information, an additional CID can be issued.

Revisions to the response date are best discussed after agreement is reached on all proposed
revisionsto scope. An agreed-upon schedule for staggered production often benefits both the
respondents and the Division. In working out such a schedule, production of documents and
information likely to hold the key to the investigation’s further progress should obviously be given ahigh
priority.

Enclosure
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b. ClIDsfor Written Interrogatories

CID interrogatories may request the statement of facts and contentions. The Act requires that
they be "propound[ed] with definiteness and certainty."®’ Respondents are required to answer each
interrogatory "separately and fully in writing under oath, unlessit is objected to, in which event the
reasons for the objection shall be stated in lieu of an answer."® Asisthe case with CIDsfor
documentary materials, phased responses are authorized, and the CID response is not complete
without proper execution of the certificate of compliance on the back of the CID form.®® Usually,
interrogatories aimed at obtaining facts and data are more useful than contention interrogatories, but the
latter are useful on occasion.

C. ClDsfor Ora Testimony

(i) Notice

A CID for oral testimony must state the date, time, and place where the testimony will be taken,
identify an antitrust investigator who will conduct the examination,® and identify a custodian for the
transcript of the deposition. The ACPA neither expressly authorizes nor forbids deposing corporations
and other entities by a procedure comparable to that authorized under Rule 30(b)(6), Fed. R. Civ. P.

In appropriate circumstances, a CID can be issued to such a non-natural person to produce, in order to

8 15 U.S.C. § 1312(b)(3)(A).
8 15U.S.C. § 1312(h).
¥ Seeid.

% See 15 U.S.C. § 1312(b)(4). Although the Act defines "antitrust investigator” broadly asto
include non-lawyers, 15 U.S.C. § 1311(e), CID depositions should be conducted by lawyersin the
absence of highly exceptional circumstances. Moreover, athough the Act requires that only one
antitrust investigator be designated on the face of the CID to conduct the examination, 15 U.S.C. §
1312(i)(2) indicates that more than one Division antitrust investigator may be present at a CID
deposition. This point was also made by Senator Hart in the Senate debates on the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 when he stated that "the oral examination is to be conducted by
the antitrust investigator (accompanied by any assistants he may need)." 123 Cong. Rec. S15,416
(daily ed. Sept. 8, 1976) (statement of Sen. Hart).
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testify on its behalf, the individual most knowledgeable on specified subjects.**

(i) L ocation and Procedure for Taking Testimony

The statute provides that testimony may be taken in the federal judicial district where the
witness resides, is found, or transacts business, or in any other place agreed upon by the Division and
the deponent.®? The general practiceisto conduct the deposition at an office of either the Division or
the U.S. Attorney for the district in which the deposition is being taken.

The deposition must be taken before an officer authorized to administer oaths and affirmations,
and the testimony must be taken stenographically and transcribed.*® Usually, the stenographer who

1 The notice for such an oral CID deposition can be captioned as follows:

To: The individual most familiar with Civil Investigative
widget salesrecords at XY Z Corporation for 1993-94; Demand No. XXXX
Address

The CID can also be addressed to "the person or persons designated in the attached schedule.
A schedule can then be attached with one or more descriptions (i.e., "the individual with primary
responsibility for the ABC account™). Alternatively, albeit with some delay, the Division may serve CID
interrogatories requesting identification of the most knowledgeable person concerning specified subject
matter, and then serve a CID for the oral deposition of that person. Also, although there is no standard
form to compel awitness to appear for a CID deposition with specified documents, aresult similar to
that authorized by Rule 30(b)(5), Fed. R. Civ. P., can be achieved under the Act by serving, with or
after the CID for oral deposition, adocumentary CID specifying production of the documentary
materia at the time and place of the deposition. Obviously, when such a procedure is used, the
deponent should only be required to bring a very limited number of documents to the deposition, and
prompt copying may have to be arranged.

% See 15 U.S.C. §1312(i)(3). A CID deponent is entitled to the same fees and mileage asis paid
to witnessesin U.S. district courts. 15 U.S.C. § 1312(i)(8). Payment should be arranged through the
U.S. Marshal’ s Office or the U.S. Attorney in the district where the deposition is being taken. Division
attorneys should consult with the U.S. Attorney’ s Office to determine the local practice.

% See 15 U.S.C. § 1312(i)(1). The stenographer should be reminded at the outset of any CID
deposition, and perhaps again thereafter, that the deposition transcript is to be marked as protected
under the Antitrust Civil Process Act, 15 U.S.C. § 1312(i), and that no copies thereof are to be
released to the witness or to anyone other than the Antitrust investigator or custodian named in the
CID.
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records the testimony serves as the officer administering the oath or affirmation.**

CID depositions are closed to the public. Only the person testifying, his or her counsel, the
antitrust investigators conducting the deposition, the officer before whom the testimony is to be taken,
and any stenographer taking the testimony may be present.®® The ACPA explicitly provides that the
Publicity In Taking Evidence Act® does not apply to CID depositions.

(iii)  Right to Counsel, Objections, Privilege, Cross-Examination

A CID deponent may be accompanied, represented, and advised by counsel at the
deposition.®” Counsel may advise the witness, in confidence, either upon the request of the witness or
upon the counsel’ s own initiative with respect to any question asked of the witness. The witness or
counsel may object on the record to a question and briefly state the reason for the objection. The
ACPA provides that an objection may properly be made, received, and entered upon the record when
it is claimed that the witnessis entitled to refuse to answer the question on grounds of any constitutional
or other legal right or privilege, including the privilege against self-incrimination, which is discussed
below. The statute provides that there is no other ground for refusing to answer a question or for
interrupting the oral examination.® If the witness refuses to answer a question, the antitrust investigator
conducting the examination may petition the district court for an order compelling the witness to
answer.® Seeinfra Section E.8 (discussing judicial enforcement). The CID statute does not provide
for questioning by the witness's counsel at the close of the Division’s questions, and such questioning is
generally not permitted (although in some situations staff may choose to allow afew clarifying questions
from counsel). CID depositions differ in this respect from depositions taken pursuant to Fed. R. Civ. P.

% Cf. Division Directive ATR 2570.1, "Payment of Litigation-Related Expenses' (concerning
arranging for the services of a stenographic reporter).

% See 15 U.S.C. § 1312(i)(2); see also Chapter VI, Section C.5.b(ii) (regarding the presence of
state Attorneys Genera staff at CID depositions).

% 15U.S.C. § 30.

9 See 15 U.S.C. § 1312(i)(7)(A). If an issue arises concerning counsel’s conflict of interest in
representing both the witness and his’her employer or principal, it may be useful to have the witness's
statement on the record as to who his lawyer is. If the witness does not so identify the lawyer at the
deposition, that lawyer must be excluded from the deposition.

% See 15 U.S.C. § 1312(i)(7)(A).

% See 15 U.S.C. § 1314(a).
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30.

(iv)  Immunity

A CID deponent may refuse to respond to a question on the basis of the privilege against self-
incrimination.’® Since a CID deposition is a"proceeding before an agency of the United States' as
contemplated in 18 U.S.C. § 6002(2), the Department of Justice may compel the testimony of the
deponent under a grant of immunity in accordance with 18 U.S.C. § 6004. The latter section permitsa
governmental agency to issue an order compelling the testimony of an individual in an agency
proceeding providing it has the approval of the Attorney General and determines that the prospective
testimony is necessary to the public interest and will otherwise be withheld under a Fifth Amendment
self-incrimination claim. The authority of the Department of Justice to issue a compulsion order in
connection with a CID deposition has been specifically delegated to the AAG and the Deputy AAGs of
the Antitrust Division.'® See infra Section F.6 (discussing other procedures that must be followed,
including OBD-111s and Criminal Division clearance).

(V) Witness's Review and Signature of Transcript

After the testimony is transcribed, the witness, must be afforded a reasonabl e opportunity to

10 The self-incrimination privilegeis only available to natural persons, not corporations.

101 See 28 C.F.R. §0.175(c). Thefollowing form letter isto be served on the deponent to compel
his/her testimony:

[Addressee] DATE
Re: Civil Investigative Demand No.

Dear

Pursuant to the authority vested in me by 18 U.S.C. § 6004, you are hereby ordered to give testimony
and provide such other information which you refuse to give or provide on the basis of your privilege against
self-incrimination as to all matters about which you may be interrogated in connection with the above-captioned
Civil Investigative Demand for Oral Testimony issued on , by the Antitrust
Division of the United States Department of Justice.

Y ou may not refuse to testify or provide other information on the basis of your privilege against self-
incrimination. No testimony or other information compelled under this order (or any information directly or
indirectly derived from such testimony or other information) may be used against you in acriminal case, except a
prosecution for perjury, giving afalse statement, or otherwise failing to comply with this order.

Sincerely,

[Name]
Assistant Attorney Genera
Antitrust Division
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examine the transcript, unless such examination is waived by the witness.!® Any changesin form or
substance that the witness desires to make are to be entered and identified upon the transcript by the
officer/stenographer or antitrust investigator, together with a statement of the reasons given by the
witness for making these changes. The transcript is then to be signed by the witness unless the witness
waives signature in writing, isill, cannot be found, or refusesto sign. If the transcript is not signed by
the witness within 30 days of being afforded a reasonable opportunity to examineit, the
officer/stenographer or antitrust investigator is authorized to sign it and state on the record the fact of
the waiver, illness, absence of the witness, or the refusal to sign, together with the reason, if any, given
for the refusal. The transcript must contain a certificate of the officer to the effect that the witness was
duly sworn by him and that the transcript is a true record of the testimony given by the witness.'®

(vi)  Witness' s Right to a Copy of Transcript

A witness who has given a CID deposition has the right to receive a copy of the deposition
transcript for areasonable fee unless the AAG determines that the transcript should be withheld for
good cause.'® Generally, CID deponents are allowed to obtain acopy of their deposition transcripts
from the Division as amatter of course.’®®

Congress, however, recognized that under certain circumstances it may be an investigative
necessity to withhold CID deposition transcripts from the deponent. Thus, at the time the statute was
passed, members of Congress stated that the Assistant Attorney General may find good cause to
withhold a CID transcript in investigations where there is a possibility of :

1. witness intimidation;
2. economic reprisal;
3. the "programmed” formulation of a common defense by possible co-conspirators who

"tailor" their testimony to match the evidence held by the government;
4, perjury; or

102 See 15 U.S.C. § 1312(i)(4). The witness, who may be accompanied by counsel, can be
afforded the requisite opportunity to review and sign the transcript without letting it out of the Division’'s
possession, if that is deemed appropriate under the circumstances.

103 See 15 U.S.C. § 1312(i)(5).
104 See 15 U.S.C. § 1312(i)(6).

105 Cf. infra Section E.6.b(iv) (regarding whether third party documents used in the deposition
should be provided as exhibits to the transcript).
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5. the circulation of the copy to co-conspirators seeking to orchestrate testimony.'%

The AAG’ s authority to determine good cause is not delegable. Accordingly, when an attorney
believes that withholding a CID deposition transcript or series of transcripts is appropriate, the attorney
should forward a short memorandum to the Office of Operations requesting a good cause determination
from the AAG.2" Such requests should be forwarded as soon as the need to withhold the transcript is
identified. The requesting memorandum should succinctly explain the circumstances prompting the
request, identify the good cause exception on which the attorney’ s request is based, and explain the
reasons for which the general policy of disclosure should be overridden in thisinstance. Once a
deponent requests a copy of the transcript, any conscious decision to delay release of the transcript can
be construed as a decision to withhold.*®

A deponent may appeal a determination by the AAG not to release a CID deposition
transcript. Such appeals are to be made in the United States District Court in which the CID document
custodian’ s office is located.’® Even when the Division withholds a copy of the transcript, however,
CID deponents have an absolute right to inspect the transcript of their CID testimony.**°

4. Procedures for Issuing CIDs

After a section, task force, or field office has been authorized to conduct a preliminary inquiry
into a possible civil antitrust violation, it may request the AAG to issue CIDs. The request is made by
forwarding a memorandum to the Chief, explaining the need for the CIDs, requesting a production date,
and attaching the requested CID and Schedules. If the CIDs are the first to be issued in the particular

196 Congress cited the first three instances of good cause in the Antitrust Civil Process Act
Amendments of 1976, H.R. Rep. No. 94-1343, at 14-15 (1976). Thefirst, fourth and fifth situations
for withholding the transcript are cited at 123 Cong. Rec. 30,875-76 (Sept. 16, 1976).

197 1n such an instance, the Division attorney should immediately remind the court reporter not to
disseminate the transcript to anyone outside the Division.

108 See 15 U.S.C. § 1312(i)(6); Antitrust Civil Process Act Amendments of 1976, H.R. Rep. No.
94-1343, at App. B (1976) (Letter from AAG Kauper to Chairman Rodino); Testimony of Mark
Green, Director, Corporate Accountability Research Group, Antitrust Civil Process Act Amendment,
Hearings of the Subcommittee on Monopolies and Commercial Law of the Committee on the Judiciary
of H.R. 39, 94th Cong., 1st Sess. 149, 151-52, 156 (1975).

19 See 15 U.S.C. § 1314(d).

10 See 15 U.S.C. § 1312(i)(4).
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investigation, careful consideration should be given to the potential significance of the matter and the
resources it will consume.

Each CID should be prepared on the appropriate form: Civil Investigative Demand-
Documentary Material (ATR 154), Civil Investigative Demand-Oral Testimony (ATR 155), Civil
Investigative Demand-Written Interrogatories (ATR 156), or Civil Investigative Demand-Documentary
Material and Written Interrogatories (ATR 174). These forms are available on the Division computer
system.!! If the CID is for documents and/or written interrogatories, a schedule itemizing the
requested documentary material and/or interrogatories must be submitted.

ClIDsfor corporate documents and interrogatory answers should be addressed to the
corporation (rather than to an individual in the corporation), although they may include a notation that
they arefor the "Attention of" the General Counsel or another individual known to have authority to
bind the corporation.

The Chief will review these materials and, if in concurrence, approve the requesting
memorandum. A cover memorandum may be attached if the Chief has any additiona comments. If the
Chief approves the request, the entire package (requesting memorandum, cover memorandum (if any),
CIDs, and Schedules) is e-mailed™'? to the Special Assistant who is assigned to work with the
particular section, task force, or field office. The path and file name of each document, along with the
date the Chief concurred on the issuance, must be included in the package.

The Special Assistant and the appropriate Director of Enforcement review the package, and
then forward it with arecommendation to the AAG. The ACPA requiresthat all CIDs be signed by
the Attorney General or the AAG.!® This authority cannot be delegated. In practice, all CIDs are
approved personally by the AAG.* Once aCID issigned, it is given an identifying number and
logged in by the office of the appropriate Director, which then either returnsit to the requesting section,
task force, or field office for service, or arranges for serviceitself. The Director’ s office generally
returns CIDs requested by a Washington component but arranges for service of field office CIDs to

11 On WordPerfect 6.1, click "Forms"' on the tool bar. Then, under "Civil," select "Civil
Investigative Demand Letters,” and then click on the button for the appropriate form.

12 1n the event that the package contains more than three separate CIDs, Washington components
must forward them to the Special Assistant as hard copies rather than by e-mail.

13 See 15 U.S.C. § 1312(a).

14 Inthe AAG s absence, an Acting AAG will be designated. An Acting AAG can approve and
sign CIDs.
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avoid the delay inherent in returning the signed CIDs to the field office for service.

When CIDs are returned by the Office of Operations for service, they are given to the lead
attorney, who prepares a cover letter.™> If the CID is addressed to a person whose counsel has
already been in contact with the Division with regard to the investigation, a courtesy copy of the
covering letter and CID may also be sent by express mail or fax to counsel to enable preparation of the
responses without delay.

5. Service of CIDs

The provisions of the ACPA relating to the manner of service, 15 U.S.C. § 1312 (d), (e), and
(f), apply equally to all forms of CIDs (i.e., interrogatory, documentary, and oral deposition) and to
petitions by the Division under 15 U.S.C. § 1314(a) for enforcement of a CID.

a Service on Domestic Respondents

In most instances, CIDsto be served "at any place within the territorial jurisdiction of any court
of the United States,"**® are served by mail, i.e., by "depositing [a duly executed] copy in the United
States mails, by registered or certified mail, return receipt requested, duly addressed."**” CIDsfor an
individual are to be mailed to his or her residence or principal office or place of business.**® CIDsfor a
partnership, corporation, association, or other non-natural entity are to be mailed to its principal office
or place of business.**® U.S. Postal Service Express Mail, certified and return receipt requested may
be used, but use of private courier or commercia overnight delivery companies does not conform with
the statutory service-by-mail requirement and should not be used exclusively. Alternatively, service can
be accomplished by personal "delivery” by an "antitrust investigator,” e.g., a Division-employed attorney
or paralegal,*° or by a United States marshal or deputy marshal.*?* ClIDs for a partnership,
corporation, association, or other entity can be served by delivering a duly executed copy to any

15 See supra note 73 (providing a sample cover |etter).
18 15 U.S.C. § 1312(d)(1).

"7 15 U.S.C. §§ 1312(6)(1)(C), 1312(€)(2)(C).

18 See 15 U.S.C. § 1312(€)(2)(B).

19 See 15 U.S.C. § 1312(6)(1)(C).

120 See 15 U.S.C. § 1311(e).

11 See 15 U.S.C. § 1312(d)(1).
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partner, executive officer, managing agent or general agent thereof, or to any agent thereof authorized
by appointment or by law to receive service of process on its behalf,’? or to its principal office or place
of business.!® CIDsfor anindividua can be served by delivering a duly executed copy thereof to the
individual.*** Although, per agreement with counsel, acopy of the CID may be provided by a means
not specified in the statute (e.g., fax, commercia overnight delivery company), the CID should aways
be served via one of the statutorily authorized methods.

b. Service on Respondents Situated Abroad

Under the CID statute, even CID respondents situated abroad may be amenable to domestic
service. Thus, aforeign corporation can be served by complying with the provisions for service on its
domestic subsidiary, if an adequate measure of the foreign parent’s control over the domestic subsidiary
can be established. Alternatively, if a partner, executive officer, or managing or general agent of the
corporation travels to the United States, personal service upon him or her on United States soil is
effective service on the foreign corporation. An Immigration and Naturalization Service ("INS") border
watch can be arranged so that the person to be personally served upon entry to the country can be
intercepted at the border and interviewed as where he or she can be found while here.!®

The Act also prescribes means of CID service on a person "not to be found within the territorial
jurisdiction of any court of the United States,” but such service will only be effective if "the courts of the
United States can assert jurisdiction over such person consistent with due process."*® The Act
authorizes service on such persons'?’ in accordance with any of the means for service prescribed by

122 See 15 U.S.C. § 1312(e)(1)(A).
13 See 15 U.S.C. § 1312(€)(1)(B).
124 See 15 U.S.C. § 1312(e)(2)(A).

12 The office of the Deputy Assistant Attorney General for criminal enforcement should be
contacted to arrange for a border watch. INS must be given the full name of the foreign nationals for
whom it isto look, and telegphone numbers where the antitrust investigator(s) to be notified can be
reached any time of day or night. INSwill interview the foreign national at the time of entry to
determine his or her itinerary and to enable personal service. It isimportant to notify INSto call off a
border watch when it is no longer needed to avoid unnecessary interference with anyone’ s freedom of
movement. A sample border watch request letter may found in Chapter VII, Section D.3.

1% 15 U.S.C. § 1312(d)(2).
27 Seeid.
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Rule 4(f), Fed. R. Civ. P., for service on individualsin aforeign country.'® Of the alternatives
provided in that rule, service by registered mail, return receipt requested, pursuant to a court order
directing such service pursuant to Rule 4(f)(3), has occasionally been successfully invoked.'?®

128 15 U.S.C. § 1312(d)(2) provides for such service "in such manner as the Federal Rules of Civil
Procedure prescribe for service in aforeign country.” Rule 45(b)(2) and Rule 4(f), Fed. R. Civ. P.,
both contain provisions prescribing means for service abroad, but an analysis of those provisions
indicates that Rule 4(f) is the applicable provision.

129 Service pursuant to Rule 4(f)(3), Fed. R. Civ. P., can be obtained by submitting to the clerk of
the United States District Court for the District of Columbiaaduly signed copy of the CID to be
served, together with envelopes displaying the proper postage and return receipts, and the following

papers.
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE CIVIL INVESTIGATIVE ) Misc. Docket
DEMAND NUMBER XXXX ) No. 92-

Reguest for Service of Civil Investigative Demand

Pursuant to 15 U.S.C. § 1312(d)(2), the United States Department of Justice requests that the Clerk of the
United States District for the District of Columbia serve by mail, in accordance with Rule 4(f)(3) of the Federal Rules
of Civil Procedure, the attached Civil Investigative Demand No. xxxx on [Name, Address].

Jane Dog, D.C. Bar No.

Dated:

INRE: CIVIL INVESTIGATIVE DEMAND MISC. NO. 92-
NO. xxxx

CLERK'S OFFICE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
WASHINGTON, D.C. 20002
INRE: CIVIL INVESTIGATIVE DEMAND

NO. xxxx
CERTIFICATE OF MAILING BY THE CLERK

| hereby certify that | have this xxxx day of [month, year], by Registered Air Mail, return receipt requested,
sent a copy of Civil Investigative Demand No. xxxx to [Name, address], as provided by Rule 4(f)(3), Fed. R. Civ. P.

JAMESF. DAVEY, Clerk
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While, as the above discussion demonstrates, the CID statute explicitly providesfor service
upon foreign nationals and entities, in conducting investigations that require documents that are located
outside the United States, the Department first considers requests for voluntary cooperation when
practical and consistent with enforcement objectives. When compulsory measures are needed, the
Department seeks whenever possible to work with the foreign government involved. It isessential that
Foreign Commerce Section be notified before service of a CID is attempted, regardless of the means
employed, upon aforeign national, corporation, or other entity, or upon adomestic subsidiary thereof.

C. Proof of Service

Proof of service requires a verified return setting forth the manner of service by the individual
making service.®® Where service has been by registered or certified mail, the return must include the
signed post office return receipt of delivery.*® Staff should retain all evidence of service.

6. Confidentiality and Permitted Uses of CID Materials

a DOJ Use and Outside Disclosure of CID Materials Authorized by the ACPA

While the ACPA permits authorized Department of Justice personnel to use CID materia in the
performance of their official duties,** it provides for only four circumstances under which CID material
may be disclosed to third parties without the consent of the producing party. Regulations further
governing the use of CID material by Department of Justice personnel are set forth in 28 C.F.R. 88
49.1-.3.

The ACPA authorizes disclosure of CID material to individuals other than the producing party
or authorized Department of Justice personnel without the consent of the producing party as follows:

by
Deputy Clerk

No hearing or appearance before ajudge is required. Rather, the court clerk accomplishes the mailing
and returns the signed Certificate of Mailing to us.

10 See 15 U.S.C. § 1312(f).
13 Seeid.
13 See 15 U.S.C. §1313(c)(2).
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() to Congress;**

(i) to the FTC, which is bound by the same rules as DOJ with respect to
the use of CID material;**

(iii)  tothird parties "in connection with the taking of oral testimony" pursuant
to the CID statute;™* and

(iv)  for official use in connection with court cases, grand juries, or a Federal
administrative or regulatory proceeding in which the DOJisinvolved.**

In general, documents, answers to interrogatories, and transcripts of oral testimony obtained
pursuant to a CID cannot be disclosed to state, foreign, or other federal agencies (except for the FTC),
nor can they be disclosed during the course of interviews with other parties, without the consent of the
producing party. 15 U.S.C. § 1313(c)(3). CID materials are also explicitly exempt from disclosure
under the Freedom of Information Act, but the CID and schedul e issued by the Division are not
exempt.*¥

Despite these statutory limitations on disclosure of CID materials, the producing parties often
seek to restrict further how the Division may use these materials. Parties seeking to limit the Division’s
use of their CID materials may either seek the consent of the Division or request that a court enter a
protective order.

133 See 15 U.S.C. § 1313(c)(3).
1 See 15 U.S.C. § 1313(d)(2).
135 See 15 U.S.C. § 1313(c)(2).
13 See 15 U.S.C. § 1313(d)(1).

137 See 15 U.S.C. § 1314(g). This FOIA exemption does not apply to non-CID materials, such as
"White Papers,” that CID respondents may voluntarily submit to the Division in the course of an
investigation. For this reason, parties may ask that a CID be issued for such materials.

February 1998 (Third Edition); Revised June 2002 l-64



b. Division Policy and Practice Concerning Requests for Additional Limitations on
Use or Disclosure of CID Material

(i) Genera Palicies

As noted above, documents, answers to interrogatories, and transcripts of oral testimony
obtained pursuant to a CID may be used internally by authorized officials, employees and agents™® of
the Department of Justice in the performance of their official duties.** Copies of CID material may be
made for the official use of Department of Justice personnel .2 The Division’ s use of CID material is
not restricted to the pending investigation.’* Moreover, as a matter of policy the Division will not
agreeto restrict its use of CID material to the pending investigation.'*

Parties producing CID material sometimes seek written commitments from the Division limiting
how or when the Division will exercise its statutory authority to disclose CID materials. The Division
discourages such additional confidentiality commitments.’*® Parties are not statutorily entitled to such

1% See 15 U.S.C. § 1313(c)(2). Authorized agents to whom disclosure of CID material can be
made include economic experts, industry specialists, and independent contractors specializing in
automated document retrieval. The agent should sign a confidentiality agreement with the Department
before the disclosure of any CID materia is made; disclosure, however, may be made if necessary
before the contract containing payment terms has been fully processed.

139 See 15 U.S.C. § 1313(c)-(d).
10 Seeid.

141 Seeinfra Section E.9. (discussing the Division’s return of CID materials at the end of an
investigation).

142 See 28 C.F.R. §8 49.1-.3 (governing the use of CID material by the Department of Justice); see
also Division Directive ATR 2710.1 ("Procedures for Handling Division Documents”).

143 When asked for confidentiality commitments beyond those contained in the statute, staff should

consider sending aletter similar to the following:
Dear Mr./Ms. Lawyer

In your letter of [Date] you requested additional assurances of confidentiality beyond those provided in the
Civil Investigative Demand ("CID") statute, 15 U.S.C. 8§ 1311-1314, and the Freedom of Information Act ("FOIA™), 5
U.S.C. 8552, for documents called for by the CID recently served upon [Company Name].

| cannot promise to notify you in advance if adocument [Company Name] provided will be used in aCID
deposition of awitness not affiliated with your client. The Division is authorized to use CID material without the
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commitments, although in some instances courts have issued protective orders limiting how the Division
may disclose certain CID material. Seeinfra Section E.6.c. Such additional commitments limit the
Division'sflexibility and burden the staff with additional procedural requirements. In limited
circumstances, however, providing additional commitments may be necessary or appropriate.
Requests for such commitments should be considered on a case-by-case basis and should only be
granted where there is a clearly demonstrated need. If any such commitment is made, the additional
commitment should be defined as narrowly as possible, tailored to the specific request of the party, and
confirmed in writing.

consent of the producing party in "connection with the taking of oral testimony." Itis, however, rare that we
disclose a document in such amanner. Although it is occasionally useful to use CID materialsin a deposition of a
third party where the third party has already seen the materials, or is at |east generally aware of their substance, it is
rarely necessary to use CID materials in connection with a deposition of athird party that is unfamiliar with the
contents of those materials. Moreover, the Division has an interest in seeing that competitors do not receive access
to each other’s confidential information, is sensitive to confidentiality concerns, and does not unnecessarily reveal
such information.

Y ou have also represented that [Company Name] considers certain information requested in the CID to be
proprietary and confidential. It isthe Department’s policy to treat confidential business information that is produced
as set forth below. "Confidential business information” means trade secrets or other commercial or financial
information (&) in which (the company) has a proprietary interest, and (b) which (the company) in good faith
designates as commercially or financially sensitive.

It isthe Department’ s policy not to use confidential business information in complaints and accompanying
court papers unnecessarily. The Department, however, cannot provide assurance that confidential business
information will not be used in such papers, and cannot assure [Company Name] of advance notification of the filing
of acomplaint or its contents.

If acomplaint isfiled, it isthe Department’ s policy to notify [Company Name] as soon as is reasonably
practicable should it become necessary to use confidential business information for the purpose of seeking
preliminary relief. Itisalso the Department’s policy to file under seal any confidential business information used for
such purpose, advise the court that [Company Name] has designated the information as confidential, and make
reasonable efforts to limit disclosure of the information to the court and outside counsel for the other parties until
[Company Name] has had a reasonable opportunity to appear and seek protection for the information.

It isthe Department’ s further policy to notify [Company Name] at the close of the investigation and give it
the option of requesting that original documents, if produced, be returned. If copieswere produced they will be
destroyed unless: (1) they are exhibits; (2) they are relevant to a current or actively contemplated Department
investigation or to a pending Freedom of Information Act request; (3) aformal request has been made by a state
attorney general to inspect and copy them pursuant to Section 4F of the Hart-Scott-Rodino Antitrust Improvements
Act, 15 U.S.C. § 15; or, (4) they will be of substantial assistance in the Department’s continuing law enforcement
responsibilities.

Sincerely,
Pat Attorney
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Such additional commitment should be granted only with the approval of the Chief, and all
members of the investigative staff should be notified of its existence. The FOIA Unit should also be
notified before any such additional commitment is granted to make sure that any additional protection
conformsto Division policy. If astaff seeksto use anything other than pre-approved language, it must
seek the prior approval of both the FOIA Unit and the appropriate Director of Enforcement. If the
agreement involves potential disclosure of materials to Congress, the Legal Policy Section also should
be consulted before any promises are made.

(i) Disclosure to Congress

On several occasions, CID recipients have attempted to obtain a commitment that the Division
would refuse to disclose to Congress material produced pursuant to CIDs. The Division has ho
authority to promise to withhold information from Congress or any authorized committee or
subcommittee of Congress and thus cannot make such a promise.**

In very limited circumstances, the Division will agree to give "as much notice asis practicable"
to aCID recipient before disclosing CID material to Congress. It isordinarily preferable to explain to
the CID recipient that the Division does not unnecessarily release confidential information to Congress,
tries to respond to congressional inquiriesin amanner that does not disclose such information, and is
rarely asked to give CID material to Congress. As noted above, the FOIA Unit should also be
consulted to ascertain whether the proposed commitment conforms to Division policy, and both the
Legal Policy Section and appropriate Director of Enforcement should be consulted before making any
such commitment.

(iii)  Disclosure to the Federal Trade Commission

The custodian of CID material is authorized, in response to a written request from the Federal
Trade Commission, to deliver copies of CID material to the Commission for use in connection with an
investigation or proceeding under the Commission’sjurisdiction. CID material furnished to the
Commission may only be used by the Commission in such manner and subject to such conditions as
apply to the Department of Justice. The Division has discretionary power either to deliver or withhold
CID materia requested by the FTC.2*

On occasion, CID recipients have attempted to obtain commitments that the Division will refuse
to disclose specified CID material to the Federal Trade Commission. Asa policy matter, the Division
will not promise to withhold material from the FTC. On limited occasions, the Division will agreeto

144 See 15 U.S.C. §1313(c).

5 See 15 U.S.C. §1313(d)(2).
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give notice, but only "when practicable,”" before giving CID material to the FTC. As noted above, staff
should consult with the FOIA Unit and the appropriate Director before making any commitment
beyond what is contained in the statute.

(iv)  Disclosurein the Context of a CID Deposition

The Division is authorized to use CID material** without the consent of the producing party "in
connection with the taking of oral testimony" in a CID deposition of athird party.'*’ Although it is
occasionally useful to use CID materialsin adeposition of athird party where the third party has
already seen the materials, or is at least generally aware of their substance, it is very rarely necessary to
use CID materials in connection with a deposition of athird party that is unfamiliar with the contents of
those materials. Nevertheless, some CID recipients ask the Division to agree to limit the use of CID
documentsin third-party depositions. Parties expressing concern as to such use should be told that the
Division has an interest in seeing that competitors do not receive access to each other’s confidential
information, is sensitive to confidentiality concerns, and does not unnecessarily reveal such information.

In some special circumstances, the Division has agreed to provide advance notice, "if
practicable,”" before using the producing party’s CID material in athird party deposition. The notice
may be a specific number of days or smply for a period of timethat is "reasonable under the
circumstances.” Generaly, this commitment should only be offered for avery limited number of
documents that the producing party reasonably designates as "restricted confidential” or "highly
confidential.” The purpose for offering such notice is to give the producing party the time to object or
seek a protective order. The disadvantage to offering such acommitment is that it reduces the
Division’sflexibility at the deposition and may require the Division to identify to third parties persons
whose depositions it is taking.

If CID material not produced by the deponent is used in a deposition, staff should consider
carefully whether the deponent should be permitted to retain a copy of the material. Although the
deponent has aright to review the material in connection with his or her review of the transcript, the
Division has discretion as to whether to alow the deponent to keep a copy of the material. Division
policy isto protect the legitimate confidentiality interests of parties and thereby encourage compliance
with CIDs; thus, in circumstances where the deponent is not entirely aware of the substance of the
document and the third party producer could reasonably object to the document being retained by the

146 See 15 U.S.C. § 1313(c)(2). In contrast, the Division is not authorized under the antitrust
statutes to use material submitted in response to a Second Request under the Hart-Scott-Rodino Act
filing in connection with the deposition of a person that did not submit the material.

147 CID material may also be used in a deposition of the party producing the material without the
consent of that party.

February 1998 (Third Edition); Revised June 2002 11-68



deponent, the deponent should not be permitted to retain a copy of the document.’*® In such acase the
preferred practiceis either to: (@) allow the deponent to receive a copy of the document as an exhibit
while reviewing the transcript, but require the exhibit to be returned with a signed affirmation (or letter
from counsel) stating that no copies have been made or (b) allow the deponent to receive a copy of the
transcript without the exhibit attached, but permitting review of the document at Division (or other
Department of Justice) officesif such areview of the document is necessary to the review of the
transcript.2*® On the other hand, if the deponent is already aware of the substance of the document in
guestion, it is permissible to allow the deponent to receive and retain a copy of the transcript with the
third party document attached as an exhibit; providing the third party document as an exhibit isan
appropriate courtesy and may make it more convenient for the deponent to review, correct, and inspect
the transcript.**

(v) Disclosure in Judicial or Administrative Proceedings

(@ Adgreements Concerning Notice

The Division is authorized, pursuant to 15 U.S.C. § 1313(d)(1), to use CID material in
connection with any court cases, grand jury, or Federal administrative or regulatory proceeding in
which the Divisionisinvolved. Although the Division’s policy isto try to avoid using competitively
sensitive information in complaints or openly discussing competitively sensitive information, the Division
will not agree to refrain from disclosing CID material in ajudicial or administrative proceeding.

If competitively sensitive information isto be used in a pleading, the Division’s general policy is
to make reasonable efforts to allow the party that produced the material the opportunity to seek a
protective order. Or, the Division may voluntarily file the document or portion of the pleading under
seal. Notifying partiesin writing that thisisthe Division’s general practice is preferable to making a
specific commitment to provide notice. Thisis because promises regarding how and when the Division
may use CID material in judicial and administrative proceedings may impose unnecessary procedural

148 Examples of this might include notes of a meeting in which the deponent participated produced
by another participant and that include observations, reflections, or commentary; a document that the
staff initially believes the deponent authored or read but that the deponent denies having seen; etc.

149 Cf. supra Section E.3.c(vi) (discussing when the Division may withhold the transcript from the
deponent).

130 Examplesfalling into this category include: depositions where a document authored or received
by the deponent was produced by his or her former employer; an agreement signed by the deponent
where the copy of the agreement was produced by the other party to the agreement; correspondence
involving the deponent or his or firm; widely circulated newsdl etters that the deponent likely read; etc.
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burdens on the staff and limit the use of material under circumstances that could not be foreseen at the
time the promise was made.

On limited occasions, the Division has agreed to certain limitations on its use of CID material in
judicial or administrative proceedings. These agreements have been in the form of promises:

1) to notify the producing party in advance, "to the extent that it is reasonably practicable”
that we plan to use CID information produced by the party in a proceeding or that we
have filed a complaint;

2) to make "reasonable efforts" to notify the producing party before turning over material
pursuant to a discovery request in litigation in order to provide the party with a
reasonabl e opportunity to seek a protective order;

3) to file under seal any information from avery limited number of documents containing
CID information the producing party has reasonably designated "highly confidential” or
"restricted confidential"; and

4) not to oppose the party’ s appearance to seek a protective order or to use the
Division’s best efforts to secure a reasonable protective order.

If an agreement regarding notice™* is made, it should be as limited as possible and apply only to
information or documentary material that the party, for legitimate reasons, designates as "highly
confidential" or "restricted confidential ."

(b) Protective Orders During the Investigatory Stage

Producing parties that are not satisfied with the protection offered under the statute or by
consent of the Division may seek a protective order issued by a court. Courts usually will issue such
protective orders once a case isfiled, and, on occasion, even during the investigative stage. In
Aluminum Co. of Americav. United States Dep't of Justice,™ the court held that it was within its
power to issue a protective order to limit disclosure to third parties of confidential information obtained
by the Division through the production of documentsin responseto a CID. The Aluminum opinion was

131 Giving such notice should only be agreed to with parties that agree not to seek declaratory relief.
152 444 F, Supp. 1342 (D.D.C. 1978).
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followed by the Second Circuit in United States v. GAF Corporation.*>®
0. Above, 535F. Supp. at 413.***

(c) Discovery/Protective Orders During Proceedings*®

Once a case is filed, the use of CID material in that case will typically be
governed by a protective order issued by the court in which the suit is pending.
Whenever a civil action is commenced based on information obtained by CID, the
defendants in that action may invoke their full discovery rights under the Federal
Rules of Civil Procedure and obtain CID information gathered in the investigation
that is relevant to their defense.’® During pre-trial discovery, parties will typically
request that some or all of this material be provided either voluntary or by
compulsory process. In the past, when some producers of CID materials have
sought to prevent disclosure of their material in litigation, the Division has taken the
position that they are discoverable.

Although defendants have the right to discover any CID materials obtained
by the Division during the investigation that resulted in the civil litigation to which
they are a party--subject to any limitations on discovery provided by the Federal
Rules of Civil Procedure and any court-imposed protective order--defendants may
also attempt to discover CID materials obtained by the Division during the course
of other investigations. The Division’s position with respect to a discovery request

13 596 F.2d 10 (2d Cir. 1979). Accord Finnell v. United States Dep't of Justice, 535 F. Supp.
410, 413 (D. Kan. 1982).

155 See also infra Chapter 1V, Section C.

1% The House Report on the 1976 amendments to the ACPA noted that the defendants will thus be
able fully to protect their rights at trial by interrogating, cross-examining, and impeaching CID
witnesses. The House Report also noted that the scope of civil discovery is not unlimited and that the
court has broad discretion under the Federal Rulesto set limits and conditions on discovery, typically
by issuing a protective order. See H.R. Rep. No. 94-1343, at 2610 (1976).
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for CID materials from another investigation is that CID confidentiality continues
to apply to such materials, and they are not subject to discovery, unless: (1) the
materials being sought have been made public during the course of prior litigation
before a court or Federal administrative or regulatory agency, (2) the litigant
seeking discovery has the consent of the person who produced the CID materials
to the disclosure, or (3) the Division has used such materials during the course of the
instant pre-trial investigation or intends to make use of them at trial.**’

The Division’s position on the reasonableness of protective orders is guided by
balancing the public interest in conducting litigation in the open to the greatest
extent possible'®® against the harm to competition from having competitively
sensitive information disclosed to competitors. Staffs should also keep in mind that
the disclosure of third party confidential business information obtained through
CIDs may cause third party CID recipients to be less cooperative with the Division
in the future.

Typical protective order provisions:

1) provide both litigating and third parties with the opportunity to
designate material as confidential if they have not already done so;

2) require parties to restrict their use of any confidential information they
have obtained to the preparation and trial of the pending action;

3) restrict access to confidential material and information to the Division,
the parties’ outside counsel, and certain consultants, denying access by

137 Use during the investigation means more than simply perusing the materials to determine whether
they are relevant; they must be put to some more direct use during the pretrial stage. The Division
essentially adheres to the position adopted by Judge Greene in United States. v. AT&T Co., 86 F.R.D.
603, 647-48 (D.D.C. 1979), concerning the discoverability of CID materials produced in other
investigations.

1% See15U.S.C. § 30; 28 C.F.R. § 50.9.
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the defendants’ business personnel to competitively sensitive documents
from competitors;

4) require any court submission that contains confidential information or
material to be placed under seal, with properly redacted copies
available to the public; and

5) require that the producing party be given an opportunity to request in
camera treatment before disclosure any confidential material or
information at trial.

Regardless of whether the Division has filed a case, CID deposition transcripts
may be discoverable from the deponent by a third party,*®
investigators should so inform a deponent who is concerned about confidentiality.
A Division attorney who has sufficient concern about keeping the information in a
deposition from the subject of the investigation may want to consider withholding
the copy of the transcript from the witness. See supra Section E.3.c(vi).

and antitrust

7. CID Custodians and Deputy Custodians

The Act requires that the AAG designate an antitrust investigator to serve as
custodian, and such additional antitrust investigators as he/she may from time to
time determine to be necessary to act as deputy custodians, of documentary
material, answers to interrogatories, and transcripts or oral testimony received

under the Act.'® When a CID is issued, the general Division practice is to appoint

% Inre NASDAQ Market-Makers Antitrust Litig., 929 F. Supp. 723, 727 (S.D.N.Y. 1996); In
re Air Passenger Computer Reservation Sys. Antitrust Litig., 116 F.R.D. 390, 393 (C.D. Cal. 1986).
Although the issue is not settled, the government may be able to assert a qualified privilege over such
materials. See McCray v. Illinois, 386 U.S. 300, 309-11 (1967) (citing Vogel v. Gruaz, 110 U.S. 311
(1884)) and Three Crown Ltd. Partnership v. Salomon Bros., Inc., 1993 Trade Cas. (CCH) { 70,320,
at 70,665 (S.D.N.Y. 1993).

180 See 15 U.S.C. § 1313(a).
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the Chief of the requesting section, task force, or field office as the custodian and
one or two of the trial attorneys on the investigative staff to serve as deputy
custodian(s). In the event of the death, disability, separation from government
service, or the official relief of a custodian (e.qg., if the investigation is transferred to
another section), the AAG is required to designate another antitrust investigator
to serve as a successor custodian and to notify the CID respondent of this new
designation.’® A letter over the AAG’s signature should be sent to the producer
of the materials announcing the change.

The custodian and deputy custodian(s) are responsible for taking physical
possession of the documentary material, interrogatory answers, and transcripts of
oral testimony produced pursuant to the CID, for protecting these materials
against unauthorized use or disclosure, and for their eventual return.*®> Persons
appointed to these positions should arrange for their removal when transfers,
reassignments, resignations, or the like no longer permit them to carry out their
custodial obligations.

8. Grounds for Objection and Judicial Proceedings Concerning CIDs

a. General Standards - Both Grand Jury and Civil Discovery Standards
Apply

The ACPA provides that no CID shall require the production of any
documentary material, the submission of any answers to written interrogatories, or
the giving of any oral testimony that would be protected from disclosure under
either (1) the standards applicable to grand jury subpoenas or (2) the standards
applicable to discovery requests under the Federal Rules of Civil Procedure "to the
extent that the application of [civil discovery standards] to any such demand is

161 See 15 U.S.C. § 1313(f).

182 See 15 U.S.C. § 1313(c).
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appropriate and consistent with the provisions and purposes" of the ACPA.**

The civil discovery protections were added to the existing grand jury subpoena
standards in 1976."** Since that date, CID recipients have litigated the issue of
which standard applies when the standard governing the extent of permissible
civil discovery is in conflict with the standard that applies in grand jury
investigations. The legislative history of the 1976 amendments and the cases
recognize that, in general, civil antitrust investigations usually more closely resemble
grand jury investigations than typical civil discovery because they are usually
broader in scope and less precise in nature than typical civil discovery.
Consequently, these authorities generally avoid rigid application of post-complaint
civil discovery standards to CIDs. Successful challenges to CIDs are rare and
generally have been limited to burden and relevance issues.

The House Report on the 1976 amendments stressed that their purpose was
to increase the effectiveness of antitrust investigations and that application of civil
discovery standards must be consistent with this purpose.’® According to the
Second Circuit, this Report "reveals a preference for [applying] the less stringent
grand jury subpoena standard, ‘tailored as it is to reflect the broader scope and

less precise nature of investigations [as compared to adjudications].”"*®

163 15 U.S.C. § 1312(c)(l).

164 See Hart-Scott-Rodino Antitrust Improvements Act of 1976 ("1976 amendments’), 15U.S.C. §
18a

165 See H.R. Rep. No. 94-1343, at 2606 (1976). The House Report specifically cited one
category of discovery objections permitted under the Federal Rules of Civil Procedure that may not be
raised against a CID: objections based not on the burdensome or irrelevant nature of the CID but
instead on the various procedural requirements of the civil rules, such as rights of notification,
intervention, confrontation, and cross-examination. Seeid. at 2606-07.

166 Associated Container Transp. (Australia Ltd.) v. United States, 705 F.2d 53, 58 (2d Cir. 1983).
The Second Circuit reasoned that civil discovery standards are tailored to meet the requirements of
formal, adversary, adjudicatory proceedings involving detailed pleadings setting forth specific allegations
and responses. Seeid. at 58 n.9. Since the issues in adjudications will be more narrowly-drawn and
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Senator Philip Hart’s explanation of the intent behind the 1976 amendments
also supports the theory that civil discovery standards have limited application to
CIDs:

We included the House language . . . because the qualification in
that language limited the application of discovery standards in the FRCP
to those that are appropriate and consistent with the purposes of the
Act. Thisimportant qualification provides assurances that unreasonable
constraints will not be applied to the Department’s investigations. See
H. Rep. 94-1343. We view the FRCP standard as essentially incorporating
the "oppressive" and "burdensome" standards of Rule 26(c). So limited,
this standard is consistent with the purposes underlying the Act and
would not breed unnecessary litigation by persons seeking to thwart civil
antitrust investigations.*®’0. Id; see United States v. Witmer, 835 F.

well-defined than in an investigation, the grand jury standard is more appropriately applied to antitrust
investigations. Seeid.

167 Cong. Rec. S15,416 (daily ed. Sept. 8, 1976) (statement of Sen. Hart). Additionally, Senator
Hart outlined the "important” factors that should be taken into account in deciding which civil discovery
grounds are "appropriate and consistent” for application to CIDs:

() Investigations -- unlike pre-trial discovery and litigation -- are not adversary
or adjudicatory;

(2) Pre-trial discovery and litigation have different purposes, a narrower scope,
and more clearly-defined issues than investigations have;

(3) Partiesto pre-trial discovery and litigation are clearly identified, while
there are no parties in investigations -- possible antitrust wrongdoers are seldom
firmly identified until way late in the investigation;

(4) Partiesin pre-trial discovery and litigation have certain rights with respect
to notification, participation, intervention, confrontation, and cross-examination,
whereas there are no such rights (even for targets) in investigations;

(5) Narrow, technical, or merely procedural objections which frustrate
expeditious [sic] civil antitrust investigations are normally not "appropriate and
consistent;"

(6) Relevance in an investigation may be different from relevance in pre-trial
discovery of [sic] litigation -- once litigation is begun, the interests and scope of the
matter tend to be much more specific and refined than in investigations; and
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Supp. 201, 207 (M.D.Pa. 1993) vacated in part on other grounds on
reconsideration in United States v. Witmer, 835 F. Supp. 208, aff’d 30 F.3d
1489 (3rd Cir. 1994) (noting that to the extent the 1976 amendments cite
with approval Cleveland Trust and Hyster, see below, "this court believes
that Congress intended to approve the use of discovery rules primarily as
a source of protection for privileged information and from vexations or

overbroad requests").*®

The standards applicable to grand jury subpoenas and to civil discovery
requests are comprehensively analyzed in the authorities cited in the footnote
below.’® In addition to the Second Circuit’s opinion in Associated Container,
at least one other post-1976 court decision specifically refers to grand jury

subpoena standards as more appropriate to antitrust investigations. Maccaferri
Gabions, Inc. v. United States'® holds that CIDs cannot contain any

requirement that would be considered unreasonable if contained in a grand jury
subpoena duces tecum.

There is little other case precedent concerning the application of civil
discovery standards to CIDs, but where such objections have been raised, the
courts, like Senator Hart, have focused on burden and relevance. See, e.q.,

(7) Civil antitrust investigations are nonetheless investigations, and they arein
most respects close [sic] to grand jury investigations than they areto pre-trial
discovery or litigation.

169 Antitrust Division Grand Jury Practice Manual (1991); Charles Alan Wright, Federal Practice
and Procedure: Criminal 2d 88 109, 111.1, 275 (2d ed. 1982); 9A Charles Alan Wright et al.,
Federal Practice & Procedure: Civil 2d § 2451 (2d ed. 1995) (Rules 26, 34, and 45); 25 James Wm.
Moore, Moore's Federal Practice, 1617.08 (3d ed. 1997) ("Moore's'); 6 Moore's chapter 26; 7
Moore’ s chapter 34; 9 Moore’s chapter 45.

170 938 F. Supp 311, 314 (D. Md. 1995) (citing Petition of Gold Bond Stamp Co., 221 F. Supp.
391 (D. Minn. 1963), aff’d per curiam, 325 F.2d 1018 (8th Cir. 1964)).
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Material Handling Institute, Inc. v. MclLaren' (relevancy and discovery of
records maintained in non-documentary form); Maccaferri'’? (citing Finnell for
the proposition that appropriately modified overbroad or unduly burdensome
CIDs are enforceable); Finnell'”® (objections on grounds, inter alia, of burden and
relevance denied, with court noting that'[tjhe Government has a relatively light
burden in proving the relevance of CIDs to ongoing investigation"); Phoenix
Board of Realtors, Inc. v. United States Dep’t of Justice'™ (CIDs held not to be
unduly burdensome where Division attorneys had repeatedly indicated a
willingness to negotiate with recipient regarding burden and scope of
demands); Australia/Eastern U.S.A. Shipping Conference v. United States'”
(objections may be made if demand is too broad and sweeping, not relevant,
not limited to reasonable time period, burdensome, privileged); First Multiple
Listing Service v. Shenefield'”® (certain original demands found to be
burdensome, but compliance ordered after modification of demands); Sterling
Drug, Inc. v. Clark'”” (CID requiring second search of company files not unduly
burdensome); Petition of CBS, Inc.'”® (reasonableness of demand); Gold Bond'”
(CID must be in writing and relevant to antitrust investigation, state nature of
conduct constituting alleged violation, state provision of applicable law, and

171 426 F.2d 90, 92-93 (3d Cir.), cert. denied, 400 U.S. 826 (1970) .
172 938 F. Supp. at 314.

173 535 F. Supp. 410, 412 (D. Kan. 1982).

174 521 F. Supp. 828, 832 (D. Ariz. 1981).

175 1982-1 Trade Cas. (CCH) 1 64,721, at 74,062 (D.D.C. 1981), modified, 537 F. Supp. 807
(D.D.C. 1982), vacated as moot, Nos, 82-1516, 82-1683 (D.C. Cir. Aug. 27, 1986).

176 1980-81 Trade Cas. (CCH) 163,661 (N.D. Ga. 1980).
177 1968 Trade Cas. (CCH) 172,629 (S.D.N.Y. 1968).
178 235 F. Supp. 684, 688 (S.D.N.Y. 1968).

179 221 F. Supp. at 394.
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define documents sought with sufficient particularity); Houston Industries v.
Kaufman'® (relevance determination of Justice Department to be given wide
latitude).

b. Obijections Based on Procedural Requirements of the Act

In addition to objections on grounds of the applicable standards, CID
recipients have objected on grounds of failure to comply with the Act’s
procedures and requirements. For example, the Act requires that each CID
state the nature of the conduct, activity, or proposed action that is under
investigation and the provision of law that is applicable to the investigation.'®
In the first of several cases in which this challenge was made, Gold Bond, the
Division alleged that it was investigating "restrictive practices and acquisitions
involving the dispensing, supplying, sale or furnishing of trading stamps and the
purchase and sale of goods and services in connection therewith."® The court
overruled recipient’s motion to quash, noting that the sufficiency of the
description must be in accordance with the Act’s purpose to enable the
Attorney General to (1) determine whether there was a violation of the antitrust
laws, and if so, (2) properly to allege the violation in a civil complaint. From this,
the court concluded:

Necessarily, therefore, the nature of the conduct [under investigation]
must be stated in general terms. To insist upon too much specificity
with regard to the requirement of this section would defeat the
purpose of the Act, and an overly strict interpretation of this section
would only breed litigation and encourage everyone investigated to

180 Cjy. No. H-95-5237, 1996 WL 580418 (S.D. Tex. March 17, 1996).
181 See 15 U.S.C. § 1312(b)(1).

182 221 F. Supp. at 397.
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challenge the sufficiency of the notice.'®

Since the Gold Bond decision, at least seven cases have involved
challenges to the adequacy of description of the investigation.*®*
instance, the Gold Bond decision was followed and the descriptions were found
to be satisfactory. See, e.g., Material Handling Institute'® (holding that "possible
violation of Section | of the Sherman Act by a ‘contract or combination in

In each

unreasonable restraint of trade’ presents serious concern as to adequacy, but
is rendered legally sufficient by subsequent correspondence and conversations
between the government and the recipient prior to issuance of CID); Lightning
Rod Manufacturers Ass’n v. Staal'®® (alleging "conspiracy to restrain trade by

fixing the prices of lightning protection systems and components thereof and by

conspiring to refuse to deal with a purchaser of components thereof; conspiracy
to monopolize by agreeing to exclude a seller of lightning protection systems
from the sale thereof"); Hyster Co. v. United States*®’ (alleging "concerted action
with manufacturers of tractor equipment, accessories and parts to control
production and distribution, and restrictions upon pricing and distribution of
those products"); Maccaferri Gabions v. United States'® (alleging "violation of
88 1, 2 of the Sherman Act; 8§ 3 of the Clayton Act by conduct of activities of the
following nature: Agreements and conduct restraining trade in the gabion and

183 |d

18 |n the course of the debates on the 1976 amendments to the Act, Chairman Rodino stated that
the intention of the compromise bill wasto carry forward the Gold Bond Stamp Co. standard as it had
evolved under the 1962 Act. 123 Cong. Rec. H10,292 (daily ed. Sept. 16, 1976).

185 426 F.2d at 92.
186 339 F.2d 346, 348 (7th Cir. 1964).
187 338 F.2d 183, 187 n.4 (9th Cir. 1964).

18 938 F. Supp. 311, 314 (D. Md. 1995).
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gabion fastening industries"); Finnell'® (alleging "restraints of trade in the sale of
used automotive parts" as supplemented by conversations between CID
recipient and Division attorney); First Multiple Listing Service v. Shenefield'®
(holding reference to "restrictive membership and other anticompetitive

practices in connection with the operation of a real estate multiple listing
service" sufficient in light of prior informal communication between Division and
CID recipient); Petition of Emprise Corp.' (alleging "the use by Emprise
Corporation or its subsidiaries or affiliates of lending power or other collateral

inducements to obtain concession rights at sports arenas with the effect of
foreclosing its competitors from a substantial volume of interstate commerce").

c. Objections Based on the Government’s Motives

As with other types of discovery, CIDs may be quashed if they are notissued
in good faith. While a presumption of regularity applies to the issuance of CIDs,**
it has been held that a CID may be quashed if it is issued for the purpose of
intimidating or harassing the recipient. In Chattanooga Pharmaceutical Ass’n
v. United States Dep’t of Justice,’®® the government declined to answer the
recipient’s allegations that the purpose of the CID was to intimidate and harass
the recipient into terminating a pending suit for enforcement of a state fair
trade act. Since the government did not respond, the court held that the
allegations were admitted and set aside the CID. Subsequently, in American

189 535 F. Supp. at 412.
1% 1980-81 Trade Cas. (CCH) 1 63,661, at 77,550 (N.D. Ga. 1980).
191 344 F. Supp. 319, 322 (W.D.N.Y. 1972).

192 See Finnell, 535 F. Supp. at 411; accord Hyster Co., 338 F.2d at 187; see also Lightning Rod
Manufacturers Ass'n, 339 F.2d at 347; Maccaferri, 938 F. Supp. at 314.

198 358 F.2d 864 (6th Cir. 1966).

February 1998 (Third Edition); Revised June 2002 l-81



Pharmaceutical Ass’n v. United States Dep’t of Justice,™ recipients similarly
charged that CIDs were issued for the purpose of harassing the recipients. The
motions to quash the CIDs were denied, however, when the AAG filed an
unrefuted affidavit stating why the CIDs were issued and denying any intent or

purpose to harass or bring duress on recipients.

Recipients have challenged CIDs and asked for discovery'® on the grounds
that they were allegedly issued in response to outside political interference and
pressure or to pay off a political debt and were not in a bona fide attempt to
determine whether a violation occurred. In Petition of The Cleveland Trust
Co.,"® the court applied grand jury standards applicable to issuance of a
subpoena duces tecum to hold that recipient was entitled to certain discovery
to establish that the investigation was not a bona fide attempt to ascertain an
antitrust violation.'” Similar issues were raised, but different results reached, in
the Emprise case, where the court denied discovery to CID recipients who had
charged improper motives on the part of the government, but the Acting AAG
denied the charges by affidavit.'® In Finnell, the court denied discovery on the

19 344 F. Supp. 9 (E.D. Mich. 1971), aff d, 467 F.2d 1290 (6th Cir. 1972).

1% Requests by CID recipients to serve discovery on the Division are discussed in more detail
below. Seeinfra Section E.8.h.

1% 1972 Trade Cas. (CCH) 73,991, at 92,122 (N.D. Ohio 1969). But see United Statesv.
Cotton Valley Operators Comm., 75 F. Supp. 1, 6 (W.D. La. 1948) (holding that evidence that
antitrust suit was induced by political considerations and to pay a political debt isirrelevant because the
court must award judgment, even though the case may have been politically motivated, if evidence
supported the government’ s allegations); Finnell, 535 F. Supp. at 413 ("We would note that the genesis
of an investigation does not appear important to the validity of the CIDs as long as the investigation and
the CIDs are pursued in good faith™).

197 Cleveland Trust, 1972 Trade Case. (CCH) at 92,122.

1% Emprise, 344 F. Supp. at 321-22. Petitioner sought, as an alternative to quashing the CID, to
address interrogatories to the Antitrust Division to determine if an improper purpose existed. The court
concluded that the AAG’ s affidavit answered the question of improper motives and that the
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basis of the Division section Chief’s affidavit rebutting a charge that the
allegation that recipients were being harassed for opposing certain legislation.**°
In Maccaferri, the court denied discovery on the basis of an Antitrust Division
statement denying improper purpose in issuing a CID and its own examination
of each of petitioner’s grounds to see if any rational basis existed to believe that
discovery would lead to evidence establishing improper purpose.?®

d. Obijections Based on Jurisdictional Grounds

A valid ground for objecting to a CID is that the Division has no jurisdiction
to conduct an investigation.”® Investigations may, however, be conducted on
any matter within the scope of the Division’s authority.’®® Probable cause to
believe that any particular violation has occurred is not necessary.”® Moreover,
the legislative history to the 1976 amendments stresses that the scope of many
antitrust exemptions is not precisely clear, and in many cases the applicability of
an asserted exemption may be a central issue in the case. The House Report to

interrogatories were, therefore, neither necessary nor appropriate. In so holding, the court distinguished
Cleveland Trust which permitted limited interrogatories to the Division seeking the identity of the
persons who worked on the preparation of the CID and who participated in the decision to issue the
demand. Seeinfra Section E.8.h (providing a general discussion of discovery in proceedings to enforce
or quash aCID).

19 535 F, Supp. at 413.
20 938 F. Supp. at 315-319.

201 See Phoenix Bd. of Realtors v. United States Dep't of Justice, 521 F. Supp. 828, at 830
(holding that "an activity which is exempt from antitrust laws cannot form the basis of an antitrust
investigation"); accord Associated Container Transp. (Australia Ltd.) v. United States, 705 F.2d 53, 58
(2d Cir. 1983).

202 Australia/lEastern U.S.A. Shipping Conference v. United States, 1982-1 Trade Cas. (CCH)
64,721, at 74,064 (D.D.C. 1981), modified, 537 F. Supp. 807 (D.D.C. 1982), vacated as moot, Nos.
82-1516, 82-1683 (D.C. Cir. Aug. 27, 1986).

203 Seeid.
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the 1976 amendments concluded that the mere assertion of an exemption
should not be allowed to halt the investigation.?®

The few cases that address challenges to CIDs on grounds that the
conduct is exempt from, or outside the scope of, the antitrust laws, allow such
challenges only when the exemption is clear and where no factual development
is required to determine the issue.”” In other words, the Division may issue a CID
to determine whether there is a factual basis for a claim of exemption.

In United Statesv. Time Warner, Misc. No. 94-338 (HHG) (D.D.C. Jan. 22, 1997), the court
ordered ClDs enforced despite the recipients' claim that their conduct was exempt from the antitrust
laws under the Foreign Trade Antitrust Improvements Act. The court, relyingin part on Oklahoma
Press Publishing Co. v. Walling, 327 U.S. 186, 209 (1946), suggested that the Division need not
affirmatively establish thebas sfor itssubject matter jurisdictionin order to conduct aninvestigation, but
rather, could use CIDsto determine whether the purported antitrust exemption was applicable. In
Associated Container,”® ClDswere enforced over aclaim that the activities under investigation were
exempt under the Shipping Act,?” the Noerr-Pennington doctrine, and Act of State doctrine. The court
reasoned that the Divison' sutilization of itsinvestigative authority was necessary to determine whether

24 Sea H.R. Rep. No. 94-1343, at 2606 (1976).

205 Amateur Softball Ass'n of Americav. United States, 467 F.2d 312 (10th Cir. 1972) (holding
that CID recipient’s mere assertions that baseball exemption covers softball and amateur athletics and
that it is not engaged in commerce does not prevent investigation and inquiry into antitrust issues raised);
Australia/ Eastern U.S.A., 1982-1 Trade Cas. (CCH) at 74,062 (holding that where the question of
antitrust coverage is not absolutely determined by authority, and facts surrounding coverage are
unresolved, investigation is authorized).

206 705 F.2d at 58-60.

207 The Shipping Act of 1984 specifically exempts ocean carrier conference agreements and related
activities from the ACPA and from the antitrust laws. See 46 U.S.C. 88 1702(2), 1706(a). In an
unreported recommended decision by a magistrate in the Eastern District of Louisiana, subsequently
adopted by the court, the Division’s petition to enforce a CID against an ocean carrier was granted on
the ground that the documents sought, which related to service contracts between an ocean carrier and
shippers associations, were not covered by the exemption. Lykes Bros. S.S. Co., Inc. v. Bingaman,
No. 94-CV-2113 (E.D. La. Sept. 12, 1994).
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the companies qudified for theexemptions. In Houston Industriesv. Kaufman,?® the court cameto a
similar conclusion with regard to the Noerr-Pennington and state action doctrines. In Phoenix Board
of Realtors,® the court refused to quash CIDsin acase where the CID recipient argued thét its conduct
wasexempt (a) becauseit had been " sanctioned" by the Department of Justicein consent decreesin
other cases, and (b) because the Department was collaterally estopped from chalenging it. However,
in AustralialEastern U.S.A.. Shipping Conference v. United States,?° the district court quashed parts
of ClDsthat sought materid rel ating to Noerr-Pennington-protected conduct on thegroundsthat, in light
of First Amendment val ues, the government failed to articul ate ashowing of need other than "officia
curiosity." The court held, however, that if the Government could show that the material sought was
strongly needed to confirm or prove specific suspected violations of the antitrust laws, the balance
between First Amendment values and the need for discovery would tip in the Government’ s favor.?*

e. Objections Based on Pre-existing Protective Orders

A CID for the products of discovery supersedes any incons stent court order, rule, or provision
of law preventing or restraining disclosure of such discovery product.”> However, the Division must
serveacopy of the CID upon the person from whom the discovery originally was obtained,?* and such
ademand shall not be returned or returnable by the recipient until twenty (20) days after acopy of the

28 Cijv. No. H-95-5237, 1996 WL 580418 (S.D. Tex. March 17, 1996).
29 See 521 F. Supp. at 830.

210 537 F. Supp. 807, 812 (D.D.C. 1982), vacated as moot, Nos. 82-1516, 82-1683 (D.C. Cir.
Aug. 27, 1986).

211 Seeid. Cross-appealswerefiled in Australia/Eastern U.S.A. and the case was argued before
the D.C. Circuit Court of Appeals. The case remained undecided for severa years and the Division
eventually withdrew the CIDsin question. The D.C. Circuit dismissed the appeal as moot and vacated
the district court decision. See AustralialEastern U.S.A. Shipping Conference v. United States Nos.
82-1516, 82-1683 (D.C. Cir. Aug. 27, 1986) (unpublished order).

212 See 15 U.S.C. § 1312(c)(2). This section also provides that the disclosure to the Division of a
product of discovery, pursuant to an express demand for products of discovery, does not constitute a
waiver of any right or privilege, such as the work product privilege.

23 See 15 U.S.C. § 1312(3).
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demand has been served upon the originator* to enable the person from whom the products of
discovery were obtained to seek additional protection.

The confidentiality protection for products of discovery extends to the person from whom
discovery was obtained,> and that person has standing to seek a court order requiring the custodian
of the CID materia to perform the dutiesimposed by the Act.*¢ Finaly, the person from whom the
discovery was obtained may file a petition to set asde or modify the demand in the district court where
the proceeding in which the discovery was obtained is or was last pending.?’

f. M scellaneous Objections

Courts have held that CIDs should not be quashed nor recipientsrdieved of their duty to respond
based on recipient’ s objections that the information and documents sought were in the possession of
another federal agency.?® At least one court also has refused to set aside ClDs based on the recipient’s
objection that another federal agency had primary jurisdiction over theactivity and was conducting an
investigation that duplicated the Division’s investigation.?®

0. Judicia Proceedingsto Enforce or Quash CIDs

A recipient who objectsto aCID hastwo options. to refuseto respondtotheCID, or tofilea

214 See 15 U.S.C. § 1312(b).
25 See 15 U.S.C. § 1313 (¢)(3).
216 See 15 U.S.C. § 1314(d).
27 See 15 U.S.C. § 1314 (c).

218 See Phoenix Bd. of Realtorsv. United States Dep't of Justice, 521 F. Supp. 828 (D. Ariz.
1981) (court would not quash subpoenas even though information and documents were in the hands of
the Federal Trade Commission and could be obtained by the Division); accord Petition of CBS, Inc.,
235 F. Supp. 684 (S.D.N.Y. 1964); see also Australia/lEastern U.S.A. Shipping Conference v. United
States, 1982-1 Trade Cas. (CCH) 164,721 (D.D.C. 1981) (requests for information aready provided
to another federal agency were not found to be unreasonable), modified, 537 F. Supp. 807 (D.D.C.
1982), vacated as moot, Nos. 82-1516, 82-1683 (D.C. Cir. Aug. 27, 1986).

29 See Augtralia/Eastern U.SA., 1982-1 Trade Cas. (CCH) 64,721, at 74,066.
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petition to quash or modify the CID.?® If the reci pient followsthefirst option, the Division must petition
for enforcement of the CID if the Division wishesto pursuethe matter. If therecipient choosestofollow
the second option, he/she mugt file a petition for an order modifying or setting aside the CID within 20
days after the CID is served or at any time before the specified return date, whichever period is
shorter.??! Thetime allowed for compliance does not run during the pendency of a petition, but the
petitioner must comply with portions of the CID not sought to be modified or set aside.?*

Where a CID expressly seeks a product of discovery and where the person from whom the
discovery was obtained objectsto the CID, the procedures are somewhat different. These procedures
are explained above. See supra Section E.8.e.

Petition by the Division for enforcement should be drafted in accordance with the advice of the
relevant United States Attorney’ sOffice asto local formsand practice. Unlessloca practiceisto the
contrary, the Petition should be captioned United States of America, Petitioner v. (Name of CID
Recipient), Respondent. The petition should be supported by amemorandum setting forth the factual
and lega basisfor enforcement of the CID. The recipient must be served with acopy of the petition.
Service of such petitions may be accomplished by any of the means provided for service of CIDs*
The proper venue for a petition by the Division to enforce, aswell as by the respondent to modify or
quash, isany judicial district within which the recipient resides, is found, or transacts business.??*

h. Discovery By CID Recipient Against the Division

220 |f arecipient objects to only part of a CID, he/she must comply with the unobjectionable parts.
See H.R. Rep. No. 94-1344, at 2608 (1976).

21 See 15 U.S.C. § 1314(b)(1).
22 5ee 15 U.S.C. § 1314(b)(2).
23 See 15 U.S.C. §§ 1312(d), 1312(e).

224 See 15 U.S.C. § 1314(b). A petition to enforce a CID is a miscellaneous proceeding that
enjoys no special immunity from the delays inherent in federal court litigation. See, e.g., United States
v. Time Warner, Inc., Misc. No. 94-338 (HHG) (D.D.C. filed Nov. 3, 1994) (involving delay of two
years before a decision was reached). Division attorneys facing a court proceeding to enforce a CID
should seek the advice of the local U.S. Attorney’s office as to the most expeditious procedure to use
in that District. For example, in one matter a motion for an order to show cause was filed; in another
matter, the petition was accompanied by a motion requesting expedited consideration.
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A CID recipient involved in aproceeding to enforce, modify, or quash aCID may, in certain
circumstances, be permitted limited discovery under the Federal Rulesof Civil Procedure. However,
such discovery isnot amatter of right.® Recipients must make a substantial and supported showing
that enforcement of the CID would work an abuse of the court’ s process.?® The casesgenerdly have
held that discovery against the government in CID court proceedings must be used sparingly, to avoid
destroying the usefulness of the CID process by delaying compliance.

Courts ordered discovery againgt the Divisionin In Petition of The Cleveland Trust Co.,*” and
in Associated Container Transportation (Australia) Ltd. v. United States.”® The court in Cleveland
Trust held that theright to discovery afforded by the Federa Rulesof Civil Procedurewasavailableto
aCID recipient under the Act whereimproper motivesin issuing the CID were alleged. The court
permitted limited interrogatoriesto the Division seeking the identity of the personswho worked on the
preparation of the CID and who participated in the decison to issuethe demand. The AAG had filed
an affidavit, but it did not address the improper motives issue.

In Associated Container, the court concluded that reasonable discovery was availablein CID
proceedings but that a court, in passing on the discovery, should bear in mind that the purpose of the

25 See United States v. Seitz, No. MS2-93-063, 1993 WL 501817, at *2 (S.D. Ohio Aug. 26,
1993), aff’d, 53 F.3d 332 (6th Cir. 1995).

226 See United States v. Witmer, 835 F. Supp. 201 (M.D. Pa. 1993). Both Seitz and Witmer
concerned CIDs issued under the False Claims Act, but the courts interpreted the legislative history of
the 1976 amendments to the CID statute to reach their conclusions. The False Claims Act discovery
provision, although not identical to, closely parallels the antitrust CID provision and the False Claims
Act was modeled after the ACPA. See Witmer, 835 F. Supp. at 205 (stating that Congress "intended
the legidative history and case law interpreting the Antitrust CID provision to ‘fully apply’ to the False
Claims Act CID provision”) (citing S. Rep. No. 99-345, at 33 (1986), reprinted in 1986
U.S.C.C.A.N. 5266, 5298). The Witmer court also relied on AustralialEastern U.S.A Shipping
Conference v. United States, 1982-1 Trade Cas. (CCH) 164,721 (D.D.C. 1981), modified, 537 F.
Supp. 807 (D.D.C. 1982), vacated as moot, Nos. 82-1516, 82-1683 (D.C. Cir. Aug. 27, 1986) and
Finnell v. United States Dep’t of Justice, 535 F. Supp. 410, 415 (D. Kan. 1982) for its holding that a
recipient must make a"substantial and supported showing" that the CID would work an abuse of the
Court’s processin order to be permitted limited discovery. Witmer, 835 F. Supp. at 207.

227 1972 Trade Cas. (CCH) 73,991 (N.D. Ohio 1969).

28 502 F. Supp. 505 (S.D.N.Y. 1980).
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CID procedure-- to alow the Division to investigate antitrust violationswithout prematurely becoming
involvedinfull-blownlitigation -- would be defeated if extended discovery were permitted to delay
unduly CID enforcement proceedings.??® The court permitted the CID recipient to serve limited
interrogatories on the Divisionto substantiate its claim that the conduct under investigation was exempt
from the antitrust laws and the Division therefore had no jurisdiction to issue the CID.

Severa courts have disagreed with this aspect of the Associated Container decision.” In Finnell,
the court quashed adeposition noticeto aDivision attorney after concluding that discovery was not
warranted in the matter; the court cited the concern that extended discovery would destroy the
usefulnessof CIDs.?! In Australia/Eastern U.S.A Shipping Conferencev. United States, the court
noted that thelaw in the Digtrict of ColumbiaCircuit strictly limitsdiscovery in such proceedings, but
recognized that discovery may be availablein someinvestigative subpoenaenforcement proceedings.
The court, however, quashed the interrogatories to the Division on the basis that they were overly
broad.?*?

In Maccaferri Gabions, Inc. v. United States, > the court disagreed with the Associated Container
holding that discovery was "available as amatter of right," and noted that the holding had not obtained
widespread acceptance.” Asnoted above, see Section E.8.c., the Maccaferri court determined that
the Antitrust Divison' s affidavits were not necessarily "conclusive" and examined each of the grounds
uponwhich Maccaferri based its contention that animproper purposeexisted.? After that examination
the court found that discovery was not warranted because: (1) the affidavit of the AAG put to rest the

% Seeid. at 510.

2% See Witmer, 835 F. Supp. at 207 (noting that the language in Cleveland Trust and Associated
Container was broader than the actua relief afforded). According to the Witmer court, the actual
discovery allowed is consistent with the view that wholesale discovery in CID enforcement proceedings
would, in fact, be inconsistent with the purposes and effectiveness of the CID statutory scheme. Seeid.

21 See 535 F. Supp. at 410.
222 1981-1 Trade Cas. (CCH) 1 63,943 (D.D.C. 1981).
233 938 F. Supp. 311 (D. Md. 1995).

23 Seeid., 938 F. Supp. at 316 (quoting Associated Container, 502 F. Supp. at 509).

2 Seeid. at 316-17.

February 1998 (Third Edition); Revised June 2002 11-89



alegation that shewas persondly and unusudly involved in theinvestigetion; (2) even if the Divison hed
already concluded, prior toissuing the CID, that Maccaferri was "guilty,” such aconclusion did not
indicate an improper purpose; and, (3) the AAG’ saffidavit conclusively refuted the all egation that

political influence was a motivating factor in issuing the CID.#°0. Id. at 318; see also In
Petition of Emprise Corp., 344 F. Supp. 319 (W.D.N.Y. 1972) (service of the
interrogatories to show improper motive disallowed on basis that the
interrogatories served no purpose in light of a Division affidavit denying improper
motives).?®’

i. Appellate Review and Remedy Provisions

Any final order entered by a district court upon a petition for enforcement
or quashing of a CID is appealable under 28 U.S.C. § 1291. Contempt of court
sanctions are authorized for disobedience to a court enforcing a CID.#®

9. Return of CID Materials at End of Investigation

At the close of an investigation or of any case or proceeding arising out of
an investigation, the custodian is required, upon written request of a person who
produced documentary material under the CID, to return to that person any
original documentary material that has not passed into the control of any court,
grand jury, or agency. The custodian should ensure that the original documents

2% Seeid. at 318. The court noted that not one scintilla of evidence raised a reasonable suspicion
that political influence caused the authorization of the CID.

See id.; see also Petition of Enprise Corp., 344 F. Supp.
319 (WD.N. Y. 1972) (disallowi ng service of interrogatories to
show i nproper notive on basis that the interrogatories served
no purpose in light of a Division affidavit denying inproper
notives).

2% See 15 U.S.C.8 1314(e); see also Maccaferri Gabionsv. United States, Civ. No. MJG-95-
1270 (D. Md. Apr. 16, 1996) (holding firmin civil contempt for failure to comply with order enforcing
CID, and imposing fine of $10,000 per day of continued noncompliance).
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are returned intact and that any stickers and extraneous matter are removed
from the materials to be returned. The Division is required to return only original
documents. Where the Division has made copies or is furnished with copies of
documentary material pursuant to 15 U.S.C. § 1313(b) and (c)(2), the copies do
not have to be returned to the person who produced the documents. See
Division Directive ATR 2710.1, "Procedures for Handling Division Documents.” The
person, whether or not a subject of the investigation, should be advised that it
is closed. The Division may retain copies of CID materials for use in other matters.
Although the Division takes the position that materials obtained pursuant to CID
are exempt from disclosure under the Freedom of Information Act, if the
documents to be returned or destroyed are subject to an open FOIA request,
return or destruction will be delayed until the FOIA request is resolved.

The Division may suggest that the producing party agree to have its CID
materials destroyed rather than returned. Destroying the documents rather
than returning them is usually less costly and labor-intensive.

When the custodian delivers CID material to a Department attorney for use
in connection with a court, grand jury, or federal administrative proceeding, the
attorney assumes responsibility, upon the completion of the proceeding, for
returning to the custodian any material that has not passed into the control of
the court, grand jury, or agency.?®

10. Criminal Penalties

It a criminal offense intentionally to withhold, misrepresent, conceal, destroy,
alter, or falsify any documentary material, answers to written interrogatories or
oral testimony that is the subject of a CID.?*®> Where there is reason to believe

2 See 15 U.S.C. § 1313(d)(1).

20 See 18 U.S.C. § 1505. The text of this statute is reproduced above. See supra Chapter |1,
Section B.2.
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that a CID recipient has intentionally withheld documents or information or has
in any other way attempted to evade, avoid or obstruct compliance with a
CID, initiation of a grand jury investigation should be considered.

Authority to conduct an obstruction of justice investigation, including
authority to investigate by grand jury, is obtained by following the standard
procedures for requesting preliminary inquiry and grand jury authority. Under 28
C.F.R. 8 0.179a, matters involving obstruction of justice are under the supervisory
jurisdiction of the Division having responsibility for the case or matter in which the
alleged obstruction occurred. However, the regulations provide that, in order
to determine the appropriate supervisory jurisdiction, the Division should consult
with the Criminal Division prior to the initiation of an obstruction of justice grand
jury investigation or enforcement proceeding.

F. Conducting A Grand Jury Investigation

The Antitrust Division Grand Jury Practice Manual, issued in November 1991,
is a comprehensive statement of the Division’s grand jury practices and
procedures. Accordingly, this section contains only a brief introduction to the
grand jury process for Division staff. Itis notintended as a substitute for the more
thorough discussion of grand jury issues contained in the Antitrust Division Grand
Jury Practice Manual.*** Many of the procedures set forth below vary by judicial
district. When unfamiliar with local practice, staff should consult with the
appropriate field office or U.S. Attorney’s Office. Before a staff initiates a grand
jury investigation, or consults with a U.S. Attorney’s Office about the initiation of
a grand jury investigation, in a judicial district in the territory of another field
office, the attorney should notify the Chief of that office.

1. Requesting a Grand Jury Investigation

241 The Crimina Division’s manual entitled Federal Grand Jury Practice is another valuable source
of information regarding federal grand jury practice. In its appendix, the manua contains exemplars of
various forms.
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Consistent with the standards developed in Section C.5 of this Chapter on
whether to proceed by criminal or civil investigation, the assigned staff should
consider carefully the likelihood that, if a grand jury investigation developed
evidence confirming the alleged anticompetitive conduct, the Division would
proceed with a criminal prosecution. In requesting a grand jury investigation,
staff attorneys should prepare a memorandum on behalf of the section or field
office Chief to the Director of Criminal Enforcement detailing the information
forming the basis of their request. That information may be based on the results
of a preliminary inquiry or a CID investigation, but often information received
from a complainant provides a sufficient basis for the request without
conducting a preliminary inquiry. The request for grand jury authority should, to
the extent possible, (a) identify the companies, individuals, industry, and
commodity or service involved; (b) estimate the amount of commerce involved
on an annual basis; (c) identify the geographic area affected and the judicial
district in which the investigation will be conducted; (d) describe the suspected
violations, including non-antitrust violations, and summarize the supporting

evidence; (e) evaluate the significance of the possible violation from an antitrust
enforcement standpoint (see supra Section B.1); (f) explain any unusual issues or
potential difficulties the staff has identified; (g) identify the attorneys who will be
assigned to the investigation; (h) explain the initial steps in the staff’s proposed
investigative plan; and (i) estimate the duration of the investigation.?*

Staff should forward the grand jury request memorandum to the section or
field office Chief for review. If approved by the Chief, the grand jury request
memorandum should be e-mailed to the "CRIM-ENF" mailbox and "cc-ed" to the
appropriate Special Assistant. An appropriate AMIS form (“New Matter Form”
(ATR 141) if a preliminary inquiry was not authorized or “New Phase Form” (ATR
142) if a preliminary inquiry was conducted)® should be e-mailed to the Premerger

222 A "Request for Grand Jury Authority"” macro should be used as the cover page for grand jury
requests.

243 See Division Directive ATR 2810.1, “AMIS.”
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Noatification Unit/FTC Liaison Office by sending it to the AMIS mailbox. Theassgned Specid Assistant
will prepare amemorandum for the Director of Criminal Enforcement, who will make his or her
recommendationto the Assistant Attorney General. If approved by the Assistant Attorney Generdl,
letters of authority are issued for all attorneys who will take part in the grand jury investigation.®**

Theinvestigation must be conducted by agrand jury in ajudicia district in which the violation
occurred or in which subjects of theinvestigation arelocated or do business. In determining the district
inwhich to conduct the grand jury investigation, staff should consider: (1) the degree of nexus between
the location and the conduct under investigation; (2) convenience for staff and potential witnesses,
including the production and review of documents; (3) availability of grand jury time (including the
avallability of antitrust-only versus"shared" grand juries, the frequency of meetings, and the duration of
thegrandjuries terms); (4) potentia difficultiesin conducting grandjuriesin particular jurisdictions; and
(5) the judicial district(s) in which any resulting prosecution likely would be brought.

When seeking grand jury authority, staff should begin planning theinvestigationin much thesame
manner as described above. See supra Section C.1 (Conducting the Prdliminary Inquiry). Staff should
establishaninvestigative plan which should bemodified frequently astheinvestigation progresses. Staff
should identify in its plan:

1. subjectsof the investigation;

2. factud issuesrdevant to determining guilt, the validity of potential defenses, or the economic
impact of the violation (for both trial and sentencing purposes);

3. potential fact witnesses, whether they should be subpoenaed or interviewed, and whether
they are candidates for immunity;

4.  typesof documentary evidence that may be relevant to factual issues,

5.  potentiad sourcesof documentary evidence, and whether to obtain such evidencevoluntarily,
by subpoena, or by search warrant; and

24 Staff should determine whether the District where the grand jury will sit requires the filing of
letters of authority. If so, they should be filed under seal. If not, they should be maintained in the
section or field office files. If attorneys are added to the original staff, the Chief should notify the office
of the Director of Criminal Enforcement and request additional |etters of authority.
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6.  opportunitiesfor covert investigation, such as consensua monitoring or the use of search
warrants.

When appropriate, staff should give strong consideration to seeking the assistance of appropriate
government agents and utilizing them as members of the staff.

2. Empanding and Scheduling the Grand Jury

Among the first decisions staff must make after authority is granted is whether to request
impanement of anew grand jury or to usean existing one. Staff should attempt to estimate the number
of sessonsand the amount of time necessary to completetheinvestigation. When theinvestigation will
likely take aconsiderable number of sessionsand asubstantial amount of grand jury time, it isbest to
begin anew 18-month grand jury®* that will be empaneled specificaly for antitrust investigations2*
In that way, the Divison can maintain better control over the scheduling of grand jury time and operate
moreefficiently. Insomedistricts, the court isunlikely to empand anew grand jury for the exclusive
useof the Antitrust Division, and staff will shareagrand jury with the U.S. Attorney’ soffice. Insuch
digtricts, staff usually should attempt to usethe most recently empaneled grandjury, i.e., thegrand jury
withthe greatest timeleft initsterm. Staff generally should not seek to empand anew grand jury when
the Antitrust Divison will be unableto utilize asgnificant portion of itsavailabletime. Underutilized
grand juries may strain relations with the U.S. Attorney and court personnel.

Grand jury procedures can vary significantly in different jurisdictions. Staff should follow the
procedures that have been established in the district in which the grand jury will sit. When an
investigation will be conducted in an unfamiliar digtrict, Saff should consult the designated U.S. Attorney
liaison to discussloca practice and, if sharing agrand jury, to discuss potential scheduling conflicts.
Eachfidd officehasliagison with U.S. Attorney’ sOfficesinitsdidtrict. Thefield office can direct the Saff
to the proper liaison. Staff should devel op agood working relationship withthelocal U.S. Attorney’ s
Officewhenever aninvestigation will be conducted outsideadistrict inwhich afield officeislocated.
Staff should inform the U.S. Attorney’ s Office, typicaly through itsliaison, that the Division will be
conductingtheinvestigation. TheU.S. Attorney liaison can assist in empanding or schedulingthegrand

%5 Rule 6(g) of the Federal Rules of Criminal Procedure permits the court to extend the term of the
grand jury up to an additional six months.

246 \When empaneling the grand jury, staff should consult the procedures and policies set forth in
Chapter | in the Antitrust Division Grand Jury Practice Manual.
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jury, familiarize staff with local procedures, and provide other advice and assistance. In some
jurisdictions, saff will schedulethegrandjury through the Clerk of the Court. Inthosejurisdictions, staff
should develop awaorking relationship with the Clerk’ s Office.

3.  Impounding Orders and Rule 6(e)(3)(B) Notices

Invirtually every case, it will be necessary for Division attorneysto remove documentsfromthe
grand jury room and take them back to their officesfor study and review. Animpounding order may
berequired when documentswill betaken out of thejurisdictioninwhichthegrandjury Stsor in certain
other instances. When staff anticipates aneed to remove documentsfrom thejurisdiction, it should
check local practice and determine whether it will be necessary to file an impounding order at the
beginning of grand jury proceedings. Staff should also follow local practice when documentswill not
be removed from the jurisdiction. See Antitrust Division Grand Jury Practice Manual, Chapter
IV(E)(1).

Rule 6(e)(3)(B) of the Federal Rules of Criminal Procedure requires the attorneys for the
Government to provide the court with the names of people other than government attorneys to whom
grand jury materids have been disclosed (e.g., economists, agents) and to certify that the attorneys have
advised such persons of their obligation of secrecy.?*’ Staff should consult with the local U.S.
Attorney’s Office and follow local practice in preparing this information for the court.

4. |ssuing Grand Jury Subpoenas

During the course of its proceedings, the grand jury will issue subpoenas duces tecum and
subpoenas ad testificandum. Subpoenas duces tecum require the submission of documentary materias
tothegrandjury. Subpoenas ad testificandum requireindividual sto appear beforethe grand jury to
testify. Thegrand jury may aso subpoenaindividuasto provide various types of exemplars, such as
handwriting samples. Subpoena recipients typically receive significant lead time to comply with
subpoenas, but in exceptiona circumstanceswhen thereisarisk of flight or destruction or fabrication
of evidence, subpoenas may require speedy compliance, usually within oneday. Such “forthwith”
subpoenas should be used rardly, and will likely be subject to closejudicid scrutiny. See United States

247 Secretaries, paralegals, and clerical staffs need not be listed as they may be considered the alter
egos of the attorneys, economists, agents and others whom they assist. See Antitrust Division Grand
Jury Practice Manual, at 11-30.
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Attorney’sManud 8§ 9-11.140. Subpoenasarediscussed at length in the Antitrust Division Grand Jury
Practice Manual.

a  Subpoenas Duces Tecum

Subpoenas duces tecum often are issued to collective entities, such as corporations and
partnerships, for which the Fifth Amendment privilege againgt salf incriminationisnot available. Thus,
acustodian of documentsfor acollective entity cannot refuse to comply with a subpoenafor records
of that entity becausethe act of production might incriminate him. However, the government cannot
introduceinto evidencethefact that aparticular person complied with the subpoenafor records of the
collective entity. Braswell v. United States, 487 U.S. 99, 118 (1988). Subpoenas duces tecum for
documents may aso be issued to individuals or sole proprietors, who are treated as individuals.
Although the contents of avoluntarily created, pre-existing document are not protected by the Fifth
Amendment privilege, In re Grand Jury Subpoena Duces Tecum, 1 F.2d 87, 93 (2d Cir. 1993), an
individual’ s act of producing such documents may be salf-incriminating by implicitly conceding the
existence of the documents, theindividual’ s possession of the documents, or the authenticity of the
documents. Beforeissuing asubpoenaducestecum to anindividud, staff should consider whether the
individua’ sact of producing the subpoenaed documents may have such testimonia significance, and
whether alternative methods of proof areavailable.?*® The power of the grand jury to issue subpoenas
duces tecum is described in Chapter 111(A) of the Antitrust Division Grand Jury Practice Manual .

Effortsto obtain evidencelocated outs dethe United States present difficult specia considerations.
Staff should consult with the Foreign Commerce Section to discuss possible methods of obtaining such
evidence, including alternatives to subpoenas.?*

298 Staff may consider requesting authority to compel individuals to produce documents through an
immunity order limited to the act of production. In such cases, staff should examine the individual to the
extent necessary to establish compliance with the subpoena, but care should be taken to limit inquiries
solely to matters relevant to the act of production. See United States Attorney’s Manual § 9-23.215.

249 Special requirements regarding notification of foreign governments are discussed below. See
infra Section F.11.d. It is prudent to notify Foreign Commerce any time an investigation involves a
foreign witness, subject or target, foreign commerce, activity occurring outside the United States, or
evidence located outside the United States. The policies and procedures for notifying foreign
governments are constantly evolving. Close contact with Foreign Commerce will help avoid any
oversights.
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The schedule of documentsto be attached to a subpoena duces tecum should include those
documents necessary to afull investigation of the conduct in question. Such schedules should be based
on thetechniquesdescribed in Chapter 111(D) of the Antitrust Division Grand Jury Practice Manual.
Before being served, the subpoena schedule must bereviewed to ensureits compl etenessand to guard
against burdensomeness or other grounds for possible motions to quash.?®

Staff should determine how the subpoenawill be served, usualy by U.S. Marsha or by agent.
Staff and counsel may also agree to voluntary acceptance of service by counsel on behalf of the
recipient. Use of the Marshal Service can result in lengthy delays in service, especially in large
metropolitan areas. Usualy, staff will arrange for service of subpoenas, but in somejurisdictionsthe
U.S. Attorney’ s Office may control the process.

The subpoenareturn date should provide asufficient period of timefor service of the subpoena
and adocument search and production. The subpoenareturn date must be aday when the grand jury
will bedttingwithinthedigtrict. Staff, on behaf of the grand jury, may permit the recipient to return
documents directly to the section or field office, rather than producing them before the assembled grand
jury. Before permitting thisoption, staff should consider the benefit of requiring the document custodian
to testify before the grand jury. Such testimony can provide important information regarding the scope
of the search and production, and may result in the identification of documents withheld on a
guestionabl e assertion of privilege.

Oncethesubpoenaisissued, counsd for therecipient frequently will claim the subpoenaisoverly
burdensomeand request its modification, sometimesthreatening amotion to quash. Because schedules
typically are drafted without knowledge of what documentsexist and theforminwhich they are kept,
gaff should consider requestsfor modifications. Staff may agree, for example, to accept representetive
samples, defer production of specific types of documents, or otherwise modify the schedule if the
recipient presentsaconvincing argument for doing so. Modificationsshould be denied if they arelikely
to affect the success of the investigation. If areasonable accommodation cannot be reached, it isthe
policy and practice of the Antitrust Division to defend its subpoenas vigorously against motionsto

20 As described below, see infra Section F.9, the Division has a " Corporate Leniency" policy
regarding the possible grant of amnesty to corporate violators. Attaching to corporate subpoenas a
notice informing the recipient of the Division’s program may lead to increased awareness of the
program. It isnot mandatory to attach a"Corporate Leniency"” policy to subpoenas served on subjects.
If, however, staff wishesto do so, for consistent treatment the policy statement should be attached to
subpoenas served on each corporate subject in the investigation.
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quash.®!

Prior to engaging in negotiations, staff should ensure that counsel has reviewed the schedule
thoroughly with the recipient and understands the recipient’ s ability to comply with each demand. In
most cases, negotiationswill result in asatisfactory resolution. Every modification must be reduced to
writing. Failureto do so may seriously compromise staff’ s ability to preserve the integrity of the
subpoenaand will make more difficult any subsequent attempt to pursue an obstruction casefor withheld
or destroyed documents. If litigation is necessary, staff should moveto fileall papers under seal and
conduct the proceedings in chambers to prevent any breach of grand jury secrecy.

It is common to subpoena records from tel ephone companies and financial institutions,??2
Telephone companies need not notify a subscriber whose records are subpoenaed. To prevent
premature disclosurethat aninvestigation exists, staff should include with the subpoenaacertification
that the subpoena has been issued in connection with acriminal investigation, requesting that the
existence of the subpoena not be disclosed to the customer. Under certain circumstances, staff may
obtain acourt order preventing disclosure. Subpoenasto financid indtitutions seeking individua account
information are governed by the Right to Financial Privacy Act, 12 U.S.C. § 3401. The Act requires
that all such subpoenaed records be returned and actually presented to the grand jury, and providesfor
reilmbursement to theinstitution for the costsincurred in responding to the subpoena. Bankstypicaly
will comply with aletter requesting non-disclosure of the subpoenafor aset period of time, which may
be extended by a subsequent letter. Staff may obtain a court order prohibiting disclosure of the
subpoena under certain circumstances.

b.  Subpoenas Ad Testificandum

Testimony before the grand jury should be scheduled to utilizethe grand jury efficiently. When
issuing subpoenas ad tedtificandum, staff should attempt to schedule sufficient witnessesfor afull sesson
and should provide adequate | ead timeto minimizelast minute cancellations. Subpoenasusualy will be
served by aU.S. Marshal or an agent, or may be accepted voluntarily by counsel on behalf of the
recipient. Service by agent may provide an opportunity to interview the witness prior to the witness

1 Various bases for attacking grand jury subpoenas duces tecum are described in Chapter [11(F)
of the Antitrust Division Grand Jury Practice Manual.

%2 As competition beginsto develop for different types of telephone service, identifying the proper
subpoena recipient is becoming an additional, sometimes complex step.
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grand jury appearance, and often is quicker than service by U.S. Marshal.

The subpoena ad testificandum should include the following attached statement of the witness
rightsand obligationsin appearing beforethegrand jury, unlesscircumstancesrender such adviceclearly
superfluous®™? (see United States Attorney’ s Manual § 9-11.150):

Advice of Rights

1 The Grand Jury is conducting an investigation of possible violations of federal criminal laws involving
antitrust offenses under the Sherman Act, 15 U.S.C. 88 1 and 2.

(State here the general subject matter of the inquiry, e.g., conspiring to fix prices of widgetsin violation
of 15U.S.C. 81)

2. You may refuse to answer any question if a truthful answer to the question would tend to incriminate
you.

3. Anything that you do say may be used against you by the Grand Jury or in a subsequent legal
proceeding.

4, If you have retained counsel, the Grand Jury will permit you a reasonable opportunity to step outside
the grand jury room to consult with counsel if you so desire.

In addition to the natification given to an individua when subpoenaed, the witness should be made
aware of the following at the time of the witness' appearance before the grand jury:

1. Theidentity of the government attorneys and the presence of the grand jurors and the court
reporter.

2. Thenature of theinquiry (e.g., possible price fixing for the sale of widgets).

3. Thewitness status as atarget, if that is the case.®

3 The subpoena should also have as an attachment the procedures a witness must follow to
receive reimbursement for travel expenses and awitnessfee. Thisis often handled by the section or
field office Victim-Witness coordinator.

24 Staffs should be aware of the Department’ s position on subpoenaing “subjects’ or "targets' of
an investigation, see United States Attorney’s Manual 88 9-11.150 to .163, aswell asthe
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4. Thewitness Fifth Amendment right to refuseto answer any question if atruthful answer
would tend to incriminate him or her.

5.  That anything thewitness says may be used againgt the witnessin any crimina proceeding.

6. That thewitnesswill be afforded areasonable opportunity to leave the room to consult with
counsel.

7. Thatthegrandjury proceedingsaresecret. Whilethere are exceptions pursuant to statute,
such as subsequent trials, no one other than the witness may disclose publicly what has
occurred inthe grand jury. Thewitness may disclosewhat has occurred in the grand jury
to anyone if he or she wishes, but is not required to disclose such information to anyone.

8.  If thewitness has beenimmunized, that the witness understands the effect of theimmunity
order and that the witness' testimony could still be used in a prosecution for perjury or

making a false statement to the grand jury.

The witness should be asked to acknowledge his or her understanding of each of the identified rights
and obligations.

c. Subpoenasfor Exemplars

In addition to issuing subpoenasfor documents or testimony, the grand jury may issue subpoenas
requiring individualsto provide various types of exemplars. Most typicd in antitrust investigations are
subpoenasto provide samples of handwriting for usein establishing authorship or authentication of
documentary evidence. Prior to issuing the subpoena, staff must arrange with an investigative agent to
take the exemplar. When the witness appears before the grand jury, the foreperson will inform the
witnessthat aparticular person has been designated the grand jury’ sagent to take the exemplar, and
will direct thewitnessto provide the exemplar at aparticular timeand place. Usudlly, upon receipt of
the subpoena, therecipient will agreeto providethe exemplar at amutually convenient timeand place
without appearing before the grand jury.

Department’ s position on requests by subjects and targets to testify before the grand jury, seeid. 8 9-
11.152. See asoinfra Section F.7. (discussing standards for immunity).
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5.  Search Warrants

Search warrants may be applied for when there is probable cause to believe a crime has been
committed, that documentsor other items evidencing the crime exist, and that such itemsto be seized
area aparticular location. The ements of probable cause are the same for an antitrust crime asfor
other crimes, both asamatter of law and Division policy. Itisnot necessary to have probable cause
to believe that evidence of the crime may be destroyed or withheld if not seized by search warrant.
Application for a search warrant is made through a magistrate who conducts a thorough review to
establish that probable cause exists.

When thereisaready significant evidence of acrime, staff should consider using search warrants
prior to or in addition to theissuance of subpoenasducestecum. If probable cause does not exist at
the beginning of aninvestigation, staff should consider the possibility of devel oping probable cause
beforeissuing compul sory process, making voluntary requests, conducting interviews, or taking other
steps that would make the investigation public.

Search warrants are the most effective meansfor gathering incriminating evidence. The use of
search warrants as opposed to subpoenas duces tecum minimizes the opportunity for document
destruction and concealment, and prevents the failure to produce responsive documents either
deliberately or throughinadvertence. During the courseof aninvestigation, staff may learn that materia
documents responsive to asubpoenaducestecum have been withheld. If staff believes documentshave
been withheld (as distinguished from inadvertently overlooked), rather than provide the recipient a
second chanceto produce the documentsin responseto theorigina or anew subpoena, staff should
consider applying for asearch warrant. The requisite probable cause underlying the application may
be based on the substantive crime under investigation or, if sufficient evidence exists, on obstruction of
justice due to the withholding of subpoenaed materials.

When seeking asearch warrant, staff must obtain the assistance of aninvestigative agency, usualy
the FBI. With guidancefrom astaff attorney, an agent will draft an affidavit, which statesthe grounds
for seeking thewarrant, and the original warrant for the magistrateto sign. Thewarrant must describe
with particularity the property to be seized; state that the property is evidence of a specified criminal
offense; providean exact description of thelocation to be searched; notethe period of timewithinwhich
the search isto be executed; ™ and note whether the search will be conducted in the daytime or whether

25 The period may be no greater than within ten days.
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it may be executed at any time. > The affidavit must include sufficient factsto establish probable cause
that the crime was committed and that evidence of the crimeis at the search location. Supporting
evidence must not be stale but there is no set time period after which stalenessis presumed. The
affidavit may be based entirely on hearsay, aslong asthe source of the evidenceisreiable. The degree
of specificity with which the warrant must describe the documentsto be seized and the location to be
searched may vary depending on the circumstances. When seeking business records, it is usually
sufficient that thewarrant describe records of atype usually maintained by the businessat the business
location.

TheDirector of Crimina Enforcement must approve any search warrant application. Staff should
prepare amemorandum from the field office or section Chief detailing the need for the search warrant,
to be sent to the Director of Criminal Enforcement with copies (not originals) of the affidavit and
warrant.

The gpplication will be made to amagigratein thejudicid district where the property islocated.
The affidavit should be filed under seal. Staff should consult with thelocal U.S. Attorney’ s Office
concerning loca custom and procedures, including whether the affidavit isautomatically filed under sedl,
or if amotion to file under seal must be made at the time of application.

Once approved, the search is conducted by ateam of agents, who may also seek to interview
individualson site. No staff attorney should be present during the search, but an attorney should be
available by telephonefor consultation with the agents.®’ Upon the conclusion of the search, the agents
should serve a subpoena duces tecum requiring the production of documents covered by the search
warrant and any additional documents needed by the grand jury.?*®

If staff believesthat privileged documents may have been sei zed during the search, or if counsel
for the subject claimsthat to be the case, procedures should be followed to ensure that staff and the

26 The Division will rarely seek permission to conduct a nighttime search, which must be based on
ashowing of cause.

27 A more detailed discussion of search warrantsis contained in Chapter 111(1) in the Antitrust
Division Grand Jury Practice Manual.

28 A subpoena duces tecum should include documents subject to the search warrant to obtain
documents maintained at other locations or that were missed at the search location.
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case agent are not tainted by reading privileged documents.

6. Checklist of Procedures for a Grand Jury Session

These are suggested procedures for the preparation and conduct of agrand jury session. As
indicated above, the Division generally followsthe procedures used by the U.S. Attorney inagiven
digtrict. Staff should consult with theloca U.S. Attorney’ sliaison when unfamiliar with locdl practice.
Thischecklist suggestsaseriesof practica mattersthat should bekept in mindin planning the grand jury
sessions.

a.  Proceduresfor setting up the session:

I Inform the Clerk’ s Office or U.S. Attorney of thetiming of the session at least one month
in advance of the session, so that room arrangements may be made and the jurors may be
notified of theschedule. If theDivisionissharingagrand jury withthe U.S. Attorney’s
Office or another section or field office, arrangements should be made as early as
practicableto ensure availability of grand jury time. Staffs should be aware that in some
districts, staff isresponsiblefor notifying the grand jurors of ascheduled session; in other
districts, the U.S. Attorney’s office or the Clerk will issue the notices.

ii.  Arrange to obtain a court reporter at the time the session is scheduled and the jurors
notified. SeeDivisonDirective ATR 2570.1, "Payment of Litigation-Related Expenses.”
In some jurisdictions, arrangements will be made by the local U.S. Attorney’ s Office.

iii.  If subpoenaservicewill be made by the U.S. Marshd, send subpoenasto the U.S. Marshd
inthe relevant district with acover letter indicating the date of the testimony, the date by
which service is required and other relevant information. Since Marshals in large
metropolitan areas have anumber of duties and may take aslong astwo weeksto serve
subpoenas (and occasiondly longer), staff should provide asmuch lead time aspossiblefor
sarvice. Often counse for aprospectivewitnesswill ingst thewitnessbeimmunized. When
saff anticipatecompdlingawitness' testimony, they must dlow sufficient timeafter service
to negotiate with counsel and receive a proffer of the witness' testimony, if appropriate.

Except when few documents are sought, compliance with subpoenas duces tecum requires
morelead timethan testimonia subpoenas. The subpoenareturn date should be selected
toalow sufficient timeafter servicefor document seerchandretrieval. Thetimeneeded for
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compliance, however, is often subject to negotiation and may be extended if necessary.

iv.  Prepareimmunity clearance requests for witnesseswho may claim their Fifth Amendment
privileges at the sesson. Theimmunity clearance papers (see infra Section F.7) must be
received by the office of the Deputy Assistant Attorney Generd for crimina enforcement
at least two weeks before the date on which staff will need the clearance and possession
of theimmunity authorization letter. Thedatethat staff needstheletter isthe datethat the
U.S. Attorney will review the motion papers, or the date the judge will be asked to sgn the
order.

b. Immediatdy beforethe sesson begins determine whether the tenographer has been sworn

beforethegrand jury. If not, check that acopy of the stenographer’ soath isavailableto
be administered by the foreperson prior to the recordation of any statement or testimony.

7. Reguests For Statutory |mmunity

The Organized Crime Control Act of 1970 established the present statutory basisfor granting use
immunity to witnessesbeforeagrand jury, at trial, and in other judicia proceedings. See18U.S.C. 8
6001, et seq. All requestsfor statutory immunity must be reviewed by the Deputy Assistant Attorney
General for criminal enforcement and cleared by the Criminal Division.

a Division Procedures for Processing Requests for Statutory |mmunity

For eech witnessfor whom staff seeksimmunity, staff should prepare: (1) an origind and one copy
of Form OBD-111 and (2) aletter from the Deputy Assistant Attorney General, Antitrust Division, to
theU.S. Attorney in the appropriatedistrict, requesting that the U.S. Attorney apply to the Court for
animmunity order.® Thetext of theletter from the Deputy Assistant Attorney General tothe U.S.
Attorney is asfollows:

Dear

Pursuant to the authority vested in me by 18 U.S.C. § 6003(b) and 28 C.F.R. 0.175(b), you are authorized

%9 Although courts may permit one letter identifying multiple witnesses for whom immunity is
sought, staff should prepare one letter per witness to avoid any potential difficulties.
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to apply to the United States District Court for the District of for an order pursuant to 18 U.S.C.
88 6002-6003 requiring [name of witness] to give testimony or provide other information in the above matter
and in any further proceedings resulting therefrom or ancillary thereto.

Sincerely,

Deputy Assistant Attorney General

Theformsand letters are submitted to the office of the Deputy Assistant Attorney General for
crimina enforcement with amemorandum prepared by staff for the section or field office Chief stating
the status of theinvestigation and detailing the reasons staff seek immunity for each witness. This
memorandum shouldinclude, for eech witness, thefollowinginformation: (a) thewitness' current position
and positions held during the period under investigation; (b) the witness' likely role and degree of
culpability inthematter under investigation; (c) identification of thewitness superiorsand subordinates,
if relevant, and the substance of any testimony each has given; (d) the substance of any proffer the
witnessor counsd hasgiven, or if none has been given, whether aproffer isexpected; (€) how and why
daff believesthewitnesscan further theinvestigation; (f) any additional reasonswhy thewitnessshould
beimmunized, such asage, hedlth, persond problems, or equity considerations; and (g) afull description
of whoisleft for prasecution and an assessment of the likelihood of obtaining indictable evidence againg
such person(s).

When reguestingimmunity authorization for individua swith sgnificant pricing respongihility, keep
inmind that the Divison’s charging policy isto prosecute the highest ranking culpableindividual from
each organization against whom we are able to develop admissible evidence likely to result in a
sustainable conviction. Therefore, immunity request memos for individual s with significant pricing
responsbility should explain: which individuas remain available for indictment; the culpability of the
individualsrecommended for immunity relative to any remaining non-immunized individuals, the
incriminating evidencewecurrently have againg that (those) remaining non-immunizedindividud(s); and
the likelihood of developing a prosecutable case againgt hinvher (them). In addition, the memo should
discussthepotentia impact onthe prosecution if evidenceagainst theremaining non-immunized higher-
upsisnot developed. For example, staff should candidly stateif, based on their best assessment of the
current evidence and evidencelikely to be developed, the requested immunity would likely resultina
case only against the immunized witness' company.

When gtaff proposes compelling the testimony of apotentia individuad target, the Deputy Assistant

February 1998 (Third Edition); Revised June 2002 l1I-106



Attorney Generd for crimina enforcement usualy will require steff to obtain awitness or counsd proffer,
and may require areport on the substance of the proffer prior to granting approval. This procedure
ensures consistency in the treatment of witnesses in various investigations.

Requestsfor statutory immunity must be received by the office of the Deputy Assstant Attorney
Generd for crimina enforcement at |east two weeks before the date that staff will need theimmunity
authorization letter initspossession.? The Antitrust Division must clear al immunity requeststhrough
the Witness Records Unit of the Criminal Division. See United States Attorney’ sManua § 9-23.120.
The Criminal Division requires 10 working days (exclusive of holidays) to conduct asearch of the
Department’ sfiles, for whichit requireseach witness' full name, address, socia security number, and
dateof birth. Inaddition to thetimerequired for obtaining immunity clearance, saff must alow sufficient
additional timeto obtaintheU.S. Attorney’ ssignatureontheimmunity motion. If morethan six months
have dgpsed sncethewitnesswas previoudy immunized or authorized for immunity, staff should contact
the office of the Deputy Assistant Attorney Generd for crimina enforcement to determine whether the
witness must be recleared by the Criminal Division.

When sending OBD-111 formsforward, staff must also send informational copiestotheU.S.
Attorney to providethe U.S. Attorney an opportunity to make an independent determination that an
immunity order isinthe publicinterest. See United States Attorney’ sManual §9-23.110. Prior to
seeking the order to compel, saff must obtainthe U.S. Attorney’ ssignature on the petition. Depending
on thejurisdiction and the judge to whom the matter is assigned, the court may require ahearing on the
petition at which the witness must appear, or may simply sign the petition without a hearing.

b. Division Standards for Seeking Immunity Authorization

Thefollowing factors are among those to be considered in determining whether it isin the public
interest to compel the testimony of aperson for whom staff have requested immunity (see United States
Attorney’s Manual 8§ 9-23.130):

a.  Theimportance of the investigation to effective enforcement of the criminal antitrust laws,

b.  Thequality of the person’stestimony or information;

260 |n exceptional circumstances, the procedure may be shortened. See United States Attorney’s
Manual § 9-23.101.
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c. Thelikelihood that the person’s testimony will enhance the prospect of successful
prosecution against more culpable individuals;

d. Thelikelihood of prompt and full compliance by the witness, and the effectiveness of
available sanctionsiif there is no such compliance;

e.  Theperson’ srelativeculpability in connection with the offensebeing investigated and the
person’s history with respect to criminal activity;

f.  Thepossihility of successfully prosecuting the person prior to compelling the person to
testify or produce information; and

g. Thelikelihood of adversecollateral consequencesto the person if hetestifies or provides
information under a compulsion order.

SinceitistheDivison’ scharging policy to prosecutethe highest ranking cul pableindividua from
each organization against whom we are likely to develop an indictable case, the most significant
condderaionsinreviewinganimmunity authorization request will betheindividud’ sdegree of culpability
and the anticipated va ue of theindividual’ sexpected testimony in advancing theinvestigation against
more culpableindividuals.

Staff ordinarily should avoid compelling the testimony of awitnesswho isaclosefamily reative
of asubject of theinvestigation. Compulsion usualy isappropriate, however, when thewitnessand the
relative participated in acommon business enterprise and the testimony will relateto that business, or
when thetestimony will relatetoillega conduct in which thereisreason to believe both the witnessand
the relative participated. See United States Attorney’s Manual § 9-23.211.

TheDivisgonusudly will not seek immunity authorization for an individual whoisapotentid target
of the investigation unlessthat individual or counsel provides afull and candid statement of the
individual’s proposed testimony.

8.  Informa Immunity®®

%61 The Antitrust Division Antitrust Division Grand Jury Practice Manual, Chapter V (1), hasa
comprehensive section on the treatment of informal immunity.
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Judicioususeof "letter” or "informa immunity" can enhance the effectiveness and efficiency of our
investigations and avoid the unnecessary waste of grand jury time. Informal immunity isconferred by
aletter from the Divison setting forth the terms under which awitness s siatements may or may not be
used againgt that witness. Informa immunity may be used to conduct interviews with witnesses before
or inlieu of agrand jury appearances. Also, witnesses appearing before the grand jury may accept
informa immunity rather than going through the sometimeslengthy process of obtaining court ordered
immunity, which in some districts requires an appearance before ajudge.

The Divison conddersthebar againgt its use of immunized testimony against awitness obtained
pursuant to informal immunity to be the practical equivalent of court ordered immunity. Sincethe
practical restriction against Division useisthe same, the standards for obtaining informal and court
ordered immunity arethe same; any notion of a"lower" standard for "lesser” immunity isincorrect.
However, informa immunity isnot thelegd equiva ent of statutory immunity. Thus, noletter conferring
immunity should state or suggest that theimmunity theletter providesis co-extensivewith court ordered
immunity under 18 U.S.C. 8 6001 et seg. The Deputy Assistant Attorney Genera hascirculated a
modd informa immunity letter that must be used when conveying informa immunity.®* The protections

%62 See Letter from Gary R. Spratling, Deputy Assistant Attorney General, Clarification of Division
Policy on Informal Immunity and Model Letter, February 13, 1997. The model informal immunity |etter
reads as follows:

Re: [caption of investigation]

Dear [witness]:

The Antitrust Division is conducting an investigation of possible violations of the antitrust laws in the
[XXXX] industry. Your counsel has advised us that you would decline to answer our questions [at an
interview][before the grand jury] on the ground that your truthful answers may tend to incriminate you.
Accordingly, this letter sets forth the conditions under which you will provide documents, objects, and/or
statements in response to our questions [at an interview][before the grand jury] on [date].

We will ask questions about alleged violations of Section 1 of the Sherman Act, 15 U.S.C. § 1, and related
federal statutes. Y our responses to our questions will be complete, candid, and truthful.

The United States will not make direct or indirect use of the oral or written statements that you makein
response to our inquiries, nor will we make direct or indirect use of any document or object that you make available
to usin response to our inquiries, to prosecute you for any violation of Section 1 of the Sherman Antitrust Act, 15
U.S.C. §1, or for violation of any other federal criminal statute committed in connection with [bid rigging] [price
fixing] [market allocation] in the [blank] industry in [geographic area] between [date] and the date of this|etter.
However, our agreement not to make direct or indirect use of information you provide will not apply to any violation
of the federal tax laws.
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provided inthe modd |etter are not the equivalent of court ordered statutory immunity, nor can they be.
For example, datutory immunity isbinding upon the sateswhereasinforma immunity isnot. The modd
informa immunity |etter islimited to the Divison' s agreement not to make "direct or indirect use" of any
statements, documents, or objects provided by the witness, and is binding upon the United States.

When preparing an immunity letter, staff must limit the scope of the no direct or indirect use
provision by reference to specific statutes, industry, geographic area, and time period. With regard to
the statutory limitations, theno use provisoninthemoded |etter isconfined to prosecution of thewitness
for aviolation of Section 1 of the Sherman Act or for aviolation of "any other federd crimind statute"
committed in connection with the anticompetitive scheme. If necessary, staff may substitute, in place
of the letter’ s generic reference to federal criminal statutes, any or al of the following statutes as
appropriate to the facts of theinvestigation: the mail or wire fraud statutes, 18 U.S.C. 88 1341 and

The United States may use your oral or written statements and the documents or objects you provide
against you in the following circumstances:

a. assubstantive evidence in prosecuting you for perjury (18 U.S.C. § 1621), for making a false statement
(18 U.S.C. § 1001), for making a false statement under oath (18 U.S.C. § 1623), or for obstruction of justice
(18 U.S.C. § 1501 et seq.);

b. to impeach your testimony in any proceeding, including any prosecution of you.

There are no other agreements between the United States and you regarding your prosecution or non-
prosecution or the use of the statements, documents, or objects you provide in response to our inquiries.

The United States may use directly or indirectly any of the statements you make or the documents or
objects you provide for, or in connection with, the prosecution of any other individual or artificial entity, such asa
corporation.

Please sign and date this letter to indicate your understanding of and agreement with the conditions for
your [interview][grand jury appearance] and ask your counsel to do the same.

Sincerely yours,

[Chief]

[Field Office]
[witnesg DATE
Counsd! for [witness] DATE

February 1998 (Third Edition); Revised June 2002 l-110



1343; thefal se statement statute, 18 U.S.C. § 1001, thefederal conspiracy statute, 18 U.S.C. 8§ 371;
the false claims statutes, 18 U.S.C. 88 286 and 287; or the Racketeer Influenced and Corrupt
OrganizationsAct, 18 U.S.C. §1962. However, insarting alaundry list of statutes may create afdse
impression with ajury that the witness had exposure (and faced jail time) under each of the enumerated
Statutes.

Theprocedurefor obtaining clearanceto grant informa immunity varies depending upon whether
the prospectivewitnesshad final pricing or bidding authority. Clearancefor low-level employeesmay
be sought on acategory by category basis (e.g., secretaries, estimators) in amemorandum from the
Chief to the Director of Criminal Enforcement. Staff should consider seeking clearancefor low-level
employeesearly inaninvestigation. If the potential witness has pricing authority, the procedure for
obtaining authority to grant informa immunity isthe sameasfor obtai ning statutory immunity authority.

9. Corporate and Individual Leniency ("Amnesty")

On August 10, 1993, the Division modified its corporate leniency policy under which a
corporation can avoid crimina prosecution, i.e., obtain "amnesty", by confessingitsroleinillegal
activities, fully cooperating with the Division, and meeting other specified conditions. Theconditions
differ based on whether the corporation comes forward before or after an investigation has begun.®®
The corporate leniency policy aso includes conditions under which corporate employees will be
consdered for individud leniency. On August 10, 1994, the Division aso established anew leniency
policy for individua s who approach the Divison on their own behdf, not as part of acorporate proffer
or confession. Theseleniency palicies, alsoreferredto as* amnesty” programs, areintended to reduce
prosecutorial discretion and provide greater certainty to parties considering whether or not to come
forward. Consequently, they require that leniency be granted if aparty that comes forward meetsthe
specified conditions.?®* Theleniency program has proven effective in uncovering the existence of
previously undetected violationsand inincreasing the efficient use of Division resources by quickly
advancing investigations.

a  Criteriafor Corporate Leniency

63 Prior policy precluded the grant of amnesty once an investigation had begun.

264 |f the criteria are met, amnesty must be granted even when just two companies participated in
the conspiracy.
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Only thefirg corporation to comeforward with regard to aparticular violation may be consdered
for leniency asto that violation.?® If the company which first applies for leniency does not meet the
qualifications and leniency is not granted, leniency remains availablefor any other company which
qualifies. The conditionsacompany must meet to qualify for corporate leniency vary depending on
when it comesforward. A company that comes forward before an investigation has begun will be
assured of receiving leniency if it meets the following set of conditions.

(i) Leniency Before an Investigation Has Begun®®

Staff should recommend, and leniency will be granted, to acorporation reporting illegal activity
before an investigation has begun if the following six conditions are met:

1) Atthetimethecorporation comesforward, the Division hasnot received information about
theillegal activity being reported from any other source;

2)  Upon discovery of the conduct, the corporation took prompt and effective action to
terminate its participation in the illegal activity;

3)  Thecorporation reportsthe wrongdoing with candor and completeness and providesfull,
continuing and compl ete cooperation to the Division throughout the investigation;

4)  Theconfession of wrongdoingistruly acorporate act, as opposed to isolated confessions
of individual executives or officials,

5)  Where possible, the corporation makes restitution to injured parties; and

265 Any leniency request should be promptly reported to the Director of Criminal Enforcement and
the Deputy Assistant Attorney General for criminal enforcement. |ssues can arise concerning which

corporation sought leniency first. Under the "only-the-first-in" rule, there have been dramatic

differencesin the disposition of the criminal liability of corporations whose respective approaches to the

Division were very closein time. Some candidates may go directly to the Director of Criminal
Enforcement or the Deputy Assistant Attorney General for criminal enforcement so prompt
communication is essential.

266 Thisisusually referred to as"Type A" amnesty.
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6)

The corporation did not coerce another party to participatein theillegd activity and clearly
was not the leader in, or the originator of, the activity.

Themgor changein the 1993 Leniency policy provides that acompany will qualify for leniency
even after the Division is aware of theillegal activity if the following conditions are met:

1)

2)

3)

4)

5)

6)

7)

(i) Alternative Requirements for L eniency®”

The corporationisthefirst to comeforward and qualify for leniency with respect to the
illegal activity being reported,;

At the time the corporation comes in, the Division does not have evidence against the
company that is likely to result in a sustainable conviction;

Upon discovery of theillegal activity being reported, the corporation took prompt and
effective action to terminate its participation in the activity;

The corporation reports the wrongdoing with candor and compl eteness and providesfull,
continuing and complete cooperation that advances the Division in itsinvestigation,

The confession of wrongdoing istruly acorporate act, as opposed to i solated confessions
of individual executives or officials

Where possible, the corporation makes restitution to injured parties; and
The Divison determinesthat granting leniency would not be unfair to others, consdering the

nature of the illegal activity, the confessing corporations's role in it, and when the
corporation comes forward.

In applying condition seven, the primary considerations are how early the corporation hascome
forward and whether the corporation coerced another party to participatein theillegd activity or clearly
wastheleader in, or originator of, theactivity. The burden of satisfying condition sevenwill below if
the corporation comesforward before the Division hasbegun aninvestigation into theillegal activity.

%7 Thisisusually referred to as"Type B" amnesty.
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That burden will increasethe closer the Division comesto having evidencethat islikely toresultina
sustainable conviction.

(iii) Leniency for Corporate Directors, Officers, and
Employees

If acorporation qualifiesfor leniency under the conditions set forth in Section F9.a(i) (“ Leniency
Beforean Investigation Has Begun” or "Type A" amnesty), dl directors, officers, and employees of the
corporation who admit their involvement in theillegd antitrust activity as part of the corporate confesson
will also receive amnesty from criminal prosecution if they admit their wrongdoing with candor and
completeness and continueto assist the Division throughout theinvestigation. Individuaswho come
forward with acorporation receive amnesty if their corporations qualify for leniency under Section
Fo.a(i) ("TypeA" amnesty); if their corporation only qudifiesfor leniency under Section F9.&(ii) ("Type
B" amnesty) or do not qualify for leniency a dl, such individuas cannot qudlify for leniency but may il
qualify for statutory or informal immunity under the standards discussed in Sections F.7 and F.8.

b. Ciriteriafor Individual Leniency

Anindividual who approachesthe Division on hisor her own behalf to report illegal antitrust
activity may qudify for amnesty under the Individua Leniency Policy. Theindividuad must gpproach the
Divisonbeforeit hasbecomeaware of theillega activity, and must not have approached the Division
previoudy aspart of acorporate approach seeking amnesty for the sameillega conduct.?® Staff should
recommend and leniency will be granted to an individua reporting illegal antitrust activity before an
investigation has begun, if the following three conditions are met:

1) Atthetimetheindividua comesforwardto report theillega activity, the Division hasnot
received information about the illegal activity being reported from any other source;

2)  Theindividua reportsthewrongdoing with candor and completenessand providesfull,
continuing and complete cooperation to the Division throughout the investigation; and

68 Once a corporation attempts to qualify for leniency under the Corporate Leniency Policy, any
individuals who come forward and confess with the corporation will be considered for leniency solely
under the provisions of the Corporate Leniency Policy. They may not be considered for leniency under
the Individual Leniency Policy.
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3) Theindividud did not coerce another party to participatein theillegal activity and clearly
was not the leader in, or the originator of, the activity.

Any individual who does not qualify for leniency under the Corporate or Individual Leniency
Policiesmay still be consdered for statutory or informal immunity from criminal prosecution, based on
the criteria set forth above. See supra Sections F.7, F.8.

C. Procedure for Conferring Leniency

When gtaff receivesarequest for corporate or individual leniency and believestheindividual or
corporation satisfiesthe necessary conditions, they should forward afavorable recommendation from
the section or field office Chief to the Deputy Assistant Attorney General for crimina enforcement,
through the Director of Crimina Enforcement, setting forth the reasonswhy leniency should be granted.
Staff should also include a copy of the proposed leniency agreement.®®  Staff should make their
recommendation immediately, and not wait until afact memo recommending prosecution of othersis
prepared. The Deputy Assistant Attorney Genera will review therequest and forward it to the Assistant
Attorney Generd for final decision. If staff recommends against eniency, corporate counsel or the
individua or individua’ scounsd may seek an appointment with the Deputy Ass stant Attorney Genera
to discusstheleniency request. Although individuasand counsd are not entitled to such amesting, the
opportunity generally will beafforded. Applicationsfor amnesty are confidential and should not be
discussed with anyone not involved in the case or in processing the application.

Staff should exercise caution before recommending or granting leniency to any individua or
corporation. Staff should take stepstolearnif adverseinformation exists concerning theindividua or
corporation, includingitsofficers, tominimizethepossibility suchinformationwill surfaceafter leniency
has been granted.

10. Reguesting Internal Revenue Service Information During a Grand Jury Investigation

When Division atorneysrequireinformation fromthelRS, they must comply with the procedures

%9 The materials should be e-mailed to the CRIM-ENF mailbox. Asindicated earlier, staff should
notify the Deputy Assistant Attorney Genera for criminal enforcement and the Director of Criminal
Enforcement as soon as they begin leniency discussions with a corporation or individual so thereisa
clear record of who first approached the Division.
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sat forthin 26 U.S.C. §6103.2° Tax information retained by asource other than the IRSis not subject
to 8 6103 and may be obtained by subpoena.

Section 6103 classifies information into three general categories. returns, taxpayer return
information, and return information other than taxpayer returninformation. Returnsand taxpayer return
information consist generally of the returns themselves and any supporting or related information
furnished by thetaxpayer or by someone on thetaxpayer’ sbehalf. A court order isrequired beforethe
IRS may disclose suchinformation to Division personnel in connection with non-tax matters. Return
information other than taxpayer returninformationisinformation gathered by the IRSfromthird parties.
ThelRSmay disclose suchinformation to Division personnel upon written request by the Assistant
Attorney General to the Commissioner of the IRS.

The proceduresto be followed in obtaining information from the IRS are set out a United States
Attorney’sManua 8§ 9-13.900 et seg. All requestsfor such information must be processed through the
Director of Crimina Enforcement and gpproved by the Assstant Attorney Generd. Sampleformsand
pleadings are available at the end of United States Attorney’s Manual § 9-13.

11. Notification or Approval Proceduresin Certain Types of |nvestigations

In certain circumstances, investigations or investigative steps may be subject to additiond reporting
or approva requirements. Additional requirementsexist inthefollowing circumstances. (1) apublic
figure or entity isthe subject of aninvestigation, (2) staffsintend to subpoenaor indict amember of the
newsmediaor news mediaorganization, (3) staff intendsto subpoenaan attorney concerning hisor her
representation of aclient, or (4) aforeign government or foreign nationd isthe subject of aninvedtigation
or will be issued a subpoena.

a Notice of Subjects of Sensitive Criminal |nvestigations

AssetforthinDivisonDirective ATR 3300.1, "Noatification of Sengtive Crimina Investigations,”
it isthe policy and practice of the Department of Justice to keep appropriate Department officials,
including the Assistant Attorney Generd of the Crimina Division, the Associate Attorney Generd, the

210 | staff isworking with the IRS in ajoint investigation of tax and antitrust offenses, as discussed
below, seeinfra Section F.12.a, tax returns may be obtained directly from the IRS by the tax agent
assigned to the investigation.
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Deputy Attorney General and the Attorney General, advised of sensitive criminal investigations,
particularly those where public officia s or entities are the subjects of theinvestigation. The notification
functionisfor information purposesonly, andisnot intended to interrupt, delay or otherwiseaffect the
normal conduct of the investigation. No special authorization for the investigation is required.

Staff should orally notify the Deputy Assistant Attorney General for criminal enforcement
whenever it determinesthat thegrand jury investigationisasenstiveinvestigation asdescribed at United
States Attorney’ sManual 8§ 9-2.155. Staff should then prepare amemorandum from the Assistant
Attorney Generd, Antitrust Division, to the Assistant Attorney Generd, Crimina Division, naming the
subject and briefly describing theinvestigation, includingitscurrent status and the subject’ srolein the
matter.

The memorandum should be sent to the Deputy Assistant Attorney General for criminal
enforcement, through the Director of Crimina Enforcement, by e-mailing it to the CRIM-ENF mailbox.
Thememowill bereviewed and then forwarded to the Assistant Attorney Generd, Antitrust Division,
for approval. If approved, the memorandum is sent to the Assistant Attorney General, Criminal
Divison, who isresponsiblefor notifying the gppropriate Department officials of the investigation and
providing them with copies of the memorandum.

b. Approva of Subpoenasto and Indictment of Members of the
News Media and News Organizations

Staff may not indict nor issue asubpoenaregarding news gathering functionsto membersof the
newsmediaor newsorganizations, includingindustry or trade publications, without theexpress gpprova
of the Attorney General 2" Whenever an investigation requiresinformation available from the news
media, staff first should attempt to obtain the necessary information from non-mediasources. If such
attempts are unsuccessful and news mediasources are the only reasonable sources of theinformation,
staff should attempt to negotiate voluntary provision of theinformation. If negotiationsfail, staff must
obtain the approval of the Attorney Genera to issue subpoenas based on the standards set forth at 28
C.FR. 850.10. See aso United States Attorney’s Manual 8 9-2.161. If uncertain whether these
provisionare applicableto particular circumstances, staff should consult withthe Director of Crimind

2™ This requirement applies only to subpoenas regarding news gathering functions and does not
apply to subpoenas seeking only businessrecords. Asto the latter, however, Division policy requires a
determination by the Assistant Attorney General that the information sought relates solely to commercial
or financial information before a subpoena may be issued.
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Enforcement.

To obtain the Attorney Generd’ s approval, staff should provide amemorandum to the Deputy
Assistant Attorney Genera for crimina enforcement, through the Director of Crimina Enforcement,
explaining the circumstancesjustifying the subpoenarequest or proposed indictment. Staff should dso
provide amemorandum from the Assistant Attorney Generd, Antitrust Division, to the Attorney Generd
setting forth the factual Situation and the reasonsfor the request, in accordance with the principlesin 28
C.FR. §50.10.

During the time the Assistant Attorney Genera and the Attorney Genera are reviewing the
request, the staff should take no steps to begin the process of subpoenaing or otherwise interrogating
any member of the news media. Staff should allow substantial review time for its request.

This procedure provides the most effective meansto maintain aconsistent policy of fairnessin
bal ancing two important concerns, theimportance of afree pressand the need for specificinformation
to uncover violations of the law.

C. I ssuance of Subpoenas to Attorneys For Information Relating
to the Representation of Clients

Because of its potential adverse effect upon an attorney-client relationship, staff in all litigating
divisionsmust obtain the authorization of their respective Assistant Attorney Genera beforeissuinga
subpoenato an attorney for information relating to the representation of aclient. Before seeking
authorization to issue asubpoena, staff should attempt to obtain information from adternative sources or
voluntarily from theattorney, unless such efforts may compromisetheinvestigation. Thefollowing
conditions must be met beforethe Assistant Attorney Generd will approve the issuance of asubpoena

a.  theinformationisreasonably necessary to investigate or prosecuteacrimethat is
being or has been committed by any person;

b.  dl reasonableattemptsto securetheinformation from aternative sources havefailed;

c. theneedfor the information outweighs the adverse impact on the attorney-client
relationship; and

d. theinformation isnot protected by avalid claim of privilege.
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See United States Attorney’s Manual 8 9-2.161(a).

To obtain the required approval, staff should submit amemorandum to the Deputy Assistant
Attorney Generd for crimina enforcement, through the Director of Crimina Enforcement, setting forth
the factual circumstances, reasonsfor the request, and any information bearing on the standard the
Assigant Attorney Generd must gpply. The memorandum will be forwarded to the Assstant Attorney
General for approval.

d. Noatification of Matters Involving Foreign Government
Interests

Various multilateral and bilateral agreements require the United States to notify foreign
governmentsregarding antitrust activitiesaffectingther interests. Inaccordancewith DivisonDirective
ATR 3300.2, "Notification of Antitrust Activities Involving Foreign Companies, Individuas or
Governments,” gtaff must notify the Foreign Commerce Section whenever Divison atorneys undertake
actionswhich may affect the interests of aforeign government. (For alist of actionswhich may trigger
notification requirements, see Chapter VII, Section D.1. When agrand jury isinvolved, staff may need
to obtain a 6(e) disclosure order prior to notifying the foreign government.?

12. Investigating Related Crimina Activity

The Antitrust Division often uncoversother criminal offenseswhileinvestigating Sherman Act
violations. When appropriate, theDivisonwill investigateand prosecutetheseoffenses. At other times,
the Division will refer them to the appropriate U.S. Attorney. Offensesthe Division typically will
investigate fall into two genera categories: (1) violations that affect the integrity of the investigatory
processand (2) violationsthat are related to the conduct under investigation as Sherman Act violations.
Examplesof crimesaffecting theintegrity of theinvestigatory processinclude making afa sedeclaration
beforeagrand jury (18 U.S.C. § 1623) and obstruction of justice (18 U.S.C. § 1503). Examples of
related substantive crimes prosecuted by the Divisionin recent yearsinclude (a) conspiracy to defraud
the United States (18 U.S.C. § 371); (b) fal se statementsto agovernment agency (18 U.S.C. § 1001);
(c) mail and wirefraud (18 U.S.C. 88 1341 and 1343, respectively); and (d) tax offenses, (26 U.S.C.
§7201).

212 Notification prior to staff’s first session with the grand jury may preclude the need to obtain a
6(e) order.
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Asset forth below, the Antitrust Division must consult with other Divisionsor agenciesprior to
investigating or prosecuting certain offenses. Whileretaining the authority to conduct the investigation
or prosecution, Antitrust Divison staff may seek assitance from the Crimina Division or the gppropriate
United States Attorney’ s Office in conducting or prosecuting the matter.

a  Circumstances in Which the Division Investigates Rel ated
Criminal Activity

TheDivisoninvesigaesdl offensesinvolving theintegrity of itsinvestigatory process. In addition,
the Division typicdly investigates other substantive offenses when they occur in connection with an
anticompetitive scheme. The Division exercisesits prosecutoria discretion when determining whether
the prosecution of crimesin additionto aSherman Act violationiswarranted. TheDivisonaso charges
other crimes independently when appropriate.

The substantive offenses most commonly brought by the Division are conspiracy to defraud the
United States, false statements to a government agency, and mail or wire fraud. A conspiracy to
defraud count generally is considered when a government agency has been defrauded by abid-rig or
market allocation scheme. A false statement count generally is considered when an affidavit of
non-collusion or certificateof independent bid price determination has been signed in connectionwith
arigged bid to agovernment agency. A mail or wirefraud count generaly is considered when the U.S.
mails or interstate wires are used in furtherance of an anticompetitive scheme or in instances of
anticompetitive conduct that do not violate the Sherman Act (e.g., an unsuccessful attempt to fix prices
or rigbids). Thefull texts of some of the statutesthe Division has previously enforced arefound in
Chapter 1.

With respect to tax offenses, the Divison must coordinate d| tax investigationswith the Crimina
Investigative Division of thelnternd Revenue Service and obtain authorization from the Tax Divisonto
conduct thegrand jury investigation onitsbehdf. Typicdly, the Tax Divisonwill assgn an IRS specid
agent to work with Divison gtaff. In accordance with the IRS and Tax Division review procedures, the
specia agent submitsawritten report to the Office of Regiona Counsel for therelevant IRSregion at
the conclusion of aninvestigation. The Regiona Counsel reviews the report to determineif thereis
aufficient evidenceto justify prosecution, and if so, refersthe matter to the Tax Divison for itsgpprovd.
Staff should indicate in its case recommendation memo whether Tax Division approva has been
obtained or ispending; inthelatter case, saff should notify the appropriate Specia Assistant oncethe
Tax Division approves. TheAntitrust Division typically conductsthe prosecution of tax mattersit has
investigated.
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b. Proceduresfor Obtaining Criminal Division Clearance and
Assistance

Federa regulations (28 C.F.R. §0.179a) require other Divisionsto consult with Crimind Division
when investigating or prosecuting the following matters:

a.  Obstruction of justice and obstruction of a criminal investigation (18 U.S.C. 88 1501-
1511);

b.  Perjury and subornation of perjury (18 U.S.C. 88 1621, 1622);
c. Fasedeclarations before agrand jury or court (18 U.S.C. § 1623);

d. Fraud and fase statementsin matterswithin the jurisdiction of agovernment agency (18
U.S.C. §1001); and

e.  Conspiracy to defraud the United States (18 U.S.C. § 371).

Upon request from asection or field office for authority to investigate or prosecute such offenses,
the Assistant Attorney Generd or the Deputy Assistant Attorney Generd for criminal enforcement will
notify the Assstant Attorney Generd, Crimind Division, or the gppropriate Deputy Assstant Attorney
Generd, of the proposedinvestigation or indictment. Upon notification, the Assistant Attorney Generd,
Crimina Division, or the Deputy, will clear theinvestigation or indictment to the supervisory authority
of the Antitrust Division. A record of this clearance will be kept in the casefile.

G. Completing the Investigation and Recommending Civil or Criminal Suit

Asthe gaff developsevidencethat may establish acrimind or civil violation of theantitrust laws,
it should begin to determine what type of case or cases, if any, will be recommended and how the
investigation should be concluded. Asindicated earlier in thischapter, the saff should be aware of loca
rules of court governing thefiling of civil casesand the return of indictments. Thisisespecialy true
where staff wishesto seek preliminary relief to stop an acquisition or other practice, inasmuch asdigtrict
practices differ markedly.

1. Preparing to Recommend a Case
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In considering recommending acase, the staff should make every effort to prepareitscasefully
during theinvestigation. The staff should not rely onthe potential ability to develop acaseusing post-
complaint or post-indictment discovery. The document production, interrogatory, and deposition
powers of the Antitrust Division under the HSR Act and the Antitrust Civil Process Act, aswell as
voluntary interviews, declarations, and affidavits, should be fully utilized to prepare a primafacie
presentation, aswell asto be ready to meet potentia contentions of the opposing side. The powers of
the grand jury should likewise be used to develop all relevant information in acriminal investigation.

a Consultation with Antitrust Division Economists

Theexpertiseand cgpabilitiesof Antitrust Division economists should befully utilized asaresource
inthorough pre-filing preparation for litigation, particularly in merger and other civil matters. The
Division’s Economic Analysis Group assigns one or more economists to each merger and civil non-
merger matter to assst thelegd staff ininvestigating, developing, and analyzing the comptitive effects
of the proposed acquisition or other conduct beinginvestigated. Among other things, thelega staff in
civil matters should include such Division economists as participantsin: formulating theoriesto
investigate, drafting of HSR Second Requests and interrogatory and document CIDs, creating an
investigatory plan designed to maximizethe potentia of developing atriable case, and in drafting and
asking interview and CID deposition questions. Also, Division economists and the Divison’s Economic
Analysis Group should participate fully in developing and implementing quantitative analysis of
anticompetitive effects of mergers and other business conduct, and in providing or securing expert
economic testimony.

b. Notification to Prospective Defendants

Astheconclusion of aninvestigation nears, but beforethefield office, task force, or section makes
aformal recommendation, the staff generaly should afford counsel for the partiesan opportunity to
present their viewsto the staff and the Chief. The staff should make this offer to all counsel whose
clients staff believes, in good faith, may be partiesto asuit, and should not limit its notification to those
astowhomit projectssuitishighly likely. This practice allowsthe staff, after asingle meeting or series
of meetings, efficiently to evaluate the arguments of all prospective defendants and make a better
informed assessment of the evidence based on information from such parties.

In generd, counsd should beinformed that the Division hasidentified competitive concerns, but
that the Assistant Attorney General has made no determination about asuit. Counsel should not be
informed that the Division has determined that the party will be sued or indicted, because the final
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responsibility for making adecision to file suit or recommend an indictment rests with the Assistant
Attorney General. Nor should counsel betold that the staff isrecommending suit (without express
authorization from the appropriate Director of Enforcement). Generally, counsal should beinformed
about the nature of the possible case, some of the categories of evidence that support it (without
violating CID, HSR, or grand jury confidentiality provisonsor exposing sourcesor potentia witnesses),
and, in civil cases, the possible scope of relief. Thisinformation should be conveyed to counsel
sufficiently in advance of the meeting with staff and the section Chief so that counsel may respond.

At an appropriate point in the course of the Divison’ sdeliberations (but in any event after the staff
has forwarded its recommendation), the staff also will usually inform counsdl that it will forward any
request of counsel for an gppointment to meet on the matter with senior Antitrust Divison officids. In
genera, partieswho may be sued or recommended for indictment are usually afforded an opportunity
to meet with asenior Antitrust Divison officid prior to adecison whether or not to file suit or seek an
indictment. However, counsel are not entitled to such ameeting asamatter of right. If itisaclose
guestion about whether ameeting would or would not be useful, the appropriate Deputy Assistant
Attorney Generd will advise staff whether thereisor isnot interest in hearing a presentation on behalf
of aparticular party. Asagenerd rule, any argument which counsel for aprospective party wishesto
be considered by senior officials must first be presented to the staff.

C. Dual Enforcement Policy ("Petite" Policy)

A number of states have enacted antitrust lawsthat providefor crimina pendties. Thisraisesthe
question of under what circumstancesafedera prosecutionwill beinstituted or continued following a
state criminal prosecution based on substantially the same act or acts. The problem has arisen, for
example, in connection with bid rigging on state construction projects.

It issettled law that thereis no congtitutiona bar to federal prosecution for the same offense as
to which there has been astate prosecution. The Double Jeopardy Clause smply does not apply to this
situation.?” Further, while Congress has expresdy provided that asto certain specific offensesastate
judgment of conviction or acquittal on the merits shall be abar to any subsequent federal prosecution
for the same act or acts, it has not included violations of the antitrust laws in this category.™

2’3 See Abbate v. United States, 359 U.S. 187 (1959); Bartkusv. lllinois, 359 U.S. 212 (1959).

2" See, 9., 18 U.S.C. 88 659, 660, 1992, 2102, 2117 and 15 U.S.C. 88 80a-36, 1282.
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Nonetheless, since 1959, the Department of Justice has followed the policy of not initiating or
continuing afedera prosecution following astate prosecution based on substantidly the sameact or acts
unlessthereisacompelling federd interest supportingthedua prosecution. Thispolicy isknown asthe
"Petite policy." > The Petite policy providesthat only the appropriate Assistant Attorney Genera may
makethefinding of acompelling federal interest, and failureto securethe prior authorization of the
Assistant Attorney General for adual prosecution will result in aloss of any conviction through a
dismissa of the charges, unlessit islater determined that there wasin fact acompelling federa interest
supporting the prosecution and acompe ling reason for thefailure to obtain prior authorization. This
policy is, of course, designed to regulate prosecutoria discretion in order to ensure efficient use of the
Department’ sresourcesand to protect persons charged with criminal conduct from the unfairnessthat
can be associated with multiple prosecutions and multiple punishmentsfor substantially the sameact or
acts.?

Thisdua prosecution policy applies, and authorization must be obtained from the Assistant
Attorney Generd for the Antitrust Division, whenever there hasbeen aprior state proceeding (including
apleabargain) resultingin an acquittal, aconviction, or adismissal or other termination of thecaseon
themerits. 1t doesnot apply, and thusauthorization isnot required, where the state proceeding has not
progressed to the stage a which jeopardy attaches, or wasterminated in amanner that would not, under
the Double Jeopardy Clause, preclude afurther state prosecution for the same offense. For example,
theDivisonwill not hesitateto indict pricefixerssimply becausethey haveaready beenindicted by a
State.

Where the policy does gpply, asubsequent federd prosecution may proceed only if the Assstant
Attorney General makes a finding that there is a compelling federal interest supporting the dual
prosecution. Thus, afedera prosecution will not normally be authorized after completion of the state
proceeding unless the state proceeding left substantia federd interests demongtrably unvindicated. As
agenerd rule, cases coming within the priority areas of federd jurisdiction, including the protection of
freeand unfettered competition under the antitrust laws, aremorelikely to meet thisrequirement. Thus,

2’5 |In Petite v. United States, 361 U.S. 529 (1960), the Supreme Court granted the Solicitor
Genera’ s petition to vacate the second of two federal subornation of perjury convictions after the
government indicated its intention to avoid successive federal prosecutions arising from asingle
transaction, just asit had earlier announced that it would generally avoid duplicating state criminal
prosecutions.

26 See Rinaldi v. United States, 434 U.S. 22, 27 (1977).
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asagenerd rule, the Divisonwill beinclined to authorizefedera antitrust prosecution despitedismissa
of, or an acquittal on, paralle state charges, most particularly when there is a substantial basis for
believing that the state result was affected by (1) blatant disregard of the evidence by the court or jury,
(2) thefailureto prove an element of the state offense that is not an eement of thefederd offense, (3)
the unavailability of significant evidence in the state proceeding either because it was not timely
discovered or because it was suppressed based on state law grounds or on an erroneous view of federa
law, or (4) other substantial prejudice to the state’ s prosecution.

Even where agtate prosecution resultsin aconviction, there are certain circumstancesin which
the Division would beinclined to authorize dual prosecution. It isthe Division’ spolicy that culpable
individualsshould be sentenced toincarceration. Accordingly, dua prosecution may be authorized in
caseswherethe Division anticipates an enhanced sentenceinitscase. Thismay includestuationswhere
the state conviction was for a misdemeanor whereas the Sherman Act violation isafelony. A
subsequent federal prosecution may also bewarranted where either the state antitrust charge carried
amaximum penalty substantially bel ow the maximum Sherman Act penalty, or the choice by the state
prosecutor or grand jury of the state charges, or the state court determination of the severity of the
sentence, was affected by any of thefactors noted earlier as strengthening the Division' sinclinationto
authorize federal antitrust prosecution after state acquittal or dismissal.

Findly, dual prosecution will not generally be authorized where there has been a state antitrust
prosecution that resulted in a conviction and reasonable sentence. Moreover, even when the state
prosecution resultsin acquittal, dual prosecutionwill not be authorized if the state prosecutors offered
essentially the same evidence the Division would offer, and there was no reason to believe that the
verdict of acquitta reflected anything but a good faith reasonable doubt on the part of the judge or jury.

Additiond information onthedua prosecution policy may befoundin United StatesAttorney’ s
Manual § 9-2.142.

2. Case Recommendation Procedures

Upon completingitsinvestigation of theevidenceand eval uation of enforcement options, the staff,
in consultation with the Chief, should prepare a case recommendation materialsfor the Division’ sfront
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officecommunicating staff’ ssummary of the evidence, assessment, and recommendation.” Inaddition
to evaluating the strengths and weaknesses of the evidence, the staff’ s assessment should evaluatethe
main settlement or disposition options. Such advance eval uation of settlement prospectsisimportant,
because, when amatter is submitted to the appropriate Deputy Assistant Attorney General and the
Assistant Attorney General, the pace of developments often will accelerate, leaving little time for
additional study, particularly infast-track merger matters. Although the saff hasaclosefamiliarity with
the evidence and partiesinvolved, the materias should be drafted with aview towards fully explaining
the casetoindividua swith lessdetailed knowledge of theindustry and facts, e.g., the Chief and thefront
office.

The case recommendation package submitted by the staff should typically consist of the case
recommendati on memorandum,*® draft pleadings, aproposed pressrel ease (where applicable), and
the other documents and any other papers deemed most relevant to full consideration of the critica and
contested elements, strengths and weaknesses of the case. Because procedures vary somewhat
depending on the type of case, unique features of civil non-merger, merger, and criminal case
recommendations are described below. To help ensure that recommendations are in the format
currently preferred by the Front Office, the Special Assistant who is assigned to the particular
component will, upon request, provide an exemplar of acurrent case recommendation memorandum
that has been well received.

The staff should aways submit the case recommendation memorandum and accompanying
materialsto the Chief for review. The Chief will analyze the matter and send the recommendation
materia sto the appropriate Director, Deputy Assistant Attorney Genera and other appropriate Front
Office personnel, sometimes with, and sometimeswithout, aseparate memorandum expressing the
Chief’ sindividud views. In either case, the Chief’ s recommendation should be clearly indicated. The

2T In the event that staff believes that acivil or criminal suit is not warranted, staff should prepare a
closing memo detailing the reasons. The concurrence of the Chief should be indicated and the memo
should be e-mailed to the Special Assistant responsible for the component. For more details on closing
memos, see supra Section C.7. In amerger case, if the staff recommends closing prior to the parties
substantially complying with the Second Requests, the waiting period will need to be terminated as
discussed above. See supra Section D.1.e.

28 Case recommendation memorandums vary somewhat depending on type of case and are
discussed further below. Because the preferences of the Front Office reviewers may vary over time,
staffs may want to check with the appropriate Special Assistant to obtain an exemplar of arecently
submitted and favorably received case recommendation memo.
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case recommendation materials must be delivered to the front office sufficiently in advance of any
meeting between representatives of the prospective defendantsand senior Division officialsto permit
ameaningful advancereview of themateriad submitted. Because proceduresvary depending onthetype
of case, amore specific description for proceduresfor civil non-merger, merger, and criminal cases
follows.

a Recommending a Non-merger Civil Action

Staff recommendations relating to civil non-merger caseswill vary according to the nature and
complexity of the matter under consideration. If settlement isuncertain, the case recommendation should
include at least:

C A brief (oneparagraph or less) description of what the prospective caseisfundamentally
about;

C A conceptud discussion of thecaseand why itisanimportant onefor the Divisonto bring,
including the theory and statute(s) on which a case is recommended; the elements of the
theory and statute(s) being relied upon; theoriesinvestigated but not recommended to be
pursued; and thejudtifications or defenseslikely to beraised by the prospective defendants;

C An assessment of whether the caseiswinnable at trial, including a short order of proof
(which will typically be attached to the case recommendation as a separate document), a
summary of the relative strengths and weaknesses of the evidence supporting the case, and
asummary of likely defense evidence and arguments; and

C A discussion of potential settlement options.

Although the staff’ s recommendation should cover al € ements and aspects of the prospective
case, it should emphasize and focus on the areas most in dispute and likely to pose the greatest
difficultiesfor the Divison a trid. The recommendation should be balanced and objectivein tone, and
not an attempt to sell the case to the front office.

The recommendation may be accompanied by copies of a small number of key documents
deemed by the staff to be the most significant evidenceto the critical aspects of the case, athough the
staff should exercise care (in both the drafting of the recommendation and the attachment of exhibits)
not to append such alarge volume of materialsthat attention to the most critical onesislikely to be
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obscured. Inaddition, the staff should attach adraft of the proposed complaint and proposed press
relief. Any other court papersto befiled with or shortly after the complaint (i.e., adraft PI brief) should
also be attached.

If settlement islikely, the case recommendation package should include (in addition to the case
recommendation memo), adraft complaint, consent decree, stipul ation, competitiveimpact Statement,
press release, Federal Register notice, and newspaper notice. See infra Chapter 1V, Section E
(discussing consent decrees). The case recommendation memo should contain the samebasic e ements
asthose discussed above for unresolved cases; however, it is usualy not necessary to submit a order
of proof or detailed discussion of theevidenceand trid risks. The case recommendation memo should,
however, contain adiscussion of why the caseissignificant, itstheory, and an objectiveandysisof the
advantages and disadvantages of the proposed consent decree.

b. Recommending Merger Cases

Staff should keep the Director of Merger Enforcement informed as a prospective merger case
moves towards settlement or litigation. The procedure for recommending merger cases varies
depending upon whether staff has been ableto reach what it views as an acceptable resolution with the
parties.

In the event that the staff is able to reach a proposed settlement with the parties, the case
recommendation memo should be similar to that described bel ow, except that it need not contain an
extensive analysisof the evidence but should include adiscussion of how the proposed resolution will
adequately resolve the identified competitive problem. The case recommendation package should
include (in addition to the case recommendation memo), adraft complaint, consent decree, stipulation,
competitive impact statement, pressrelease, Federal Register notice, and newspaper notice. In some
cases, the parties may agree to aresolution that eliminates the potential competitive problem beforethe
merger is consummated--a"fix-it-firs" solution. Because such aresolution does not involve acase being
filed, no complaint, stipulation, competitiveimpact statement, Federal Register notice, or newspaper
notice is necessary. However, a recommendation memo and draft press release should still be
forwarded a ong with any documents necessary to understand the proposed resolution (i.e., acompleted
agreement divesting certain assets; a completed license for certain intellectual property; etc.).

In the event that no resol ution has been reached, it islikely that the partieswill want to meet with
the Director of Merger Enforcement and the appropriate Deputy Assistant Attorney General. The
decisionmaking processwith respect to case recommendationswill be greetly facilitated if the staff is
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prepared, no later than the week before any meeting with opposing parties, to deliver to the appropriate
Deputy Assistant Attorney General and the Director of Merger Enforcement a brief case
recommendation memo, an order of proof (of the type described below), any white papers or economic
studies from the merging parties, and adraft complaint. Such materials should, in any event, be
submitted to the Front Office no later than 48 hours before any meeting with the parties. Immediately
following the meeting with parties, staff should finalize its draft complaint; TRO filing papers,
declarations, and exhibits; and preliminary injunction filing papers, declarations (including economist
declaration) and exhibits. By thistime, the staff should be prepared to demonstrate mock closing
statements for the government and the defense, and mock direct and cross examination of the
government’ s expert economist.

The case recommendation memo should be brief and contain: the date by which the Divison must
fileany TRO or Pl papers and any other dates that bear on timing; abrief description of the transaction
(including theidentity of the merging parties, theform of the transaction, and the consideration); a brief
description of the proposed suit (including proposed defendants, the statutes under which the merger
isto be chalenged, the proposed judicial district, and therelief sought); ageneral description of the
impact of thetransaction (including the relevant product and geographic markets, volume of commerce,
market shares, and HHI's); abrief description of the basic theory of competitive harm; and a short
discussion of theweaknesses of thecase (i.e., theprincipa contentions of the merging partiesand which
aremost troublesome). Unusual factual, evidentiary, equitable, relief or legal issues or factorswith a
direct impact on any exercise of prosecutoria discretion on the decision to challenge the merger should
also be addressed. The memo should state staff’ s recommendation as of the date the memo is
submitted. Any settlement possibilities should be addressed, and the memo should answer the question
why islitigation of thismatter worth the expenditure of the necessary Divisionresources. TheChief’s
recommendation a so needs to be communicated--either in the recommendation memo or in aseparate
memo if the Chief believes that other things need to be said.

The case recommendation memo should be accompanied by an order of proof in outline format
(which gtaffs should generate over the course of aninvestigation). The order of proof should follow the
elements of the case, using the Merger Guidelines as a framework, and should include relevant
quotations from documents (or attach highlighted key documents) and relevant portions from key
transcripts, aswell as summarize any quantitative evidence developed by EAG. The order of proof for
amerger chalenge should identify the key issuesin the case, the Strength or weaknesses of the evidence
by element, contentions of the merging parties, and asummary of the way staff will meet those
contentions. Timeand circumstances permitting, appendicesto the recommendation memo and order
of proof should include copies of the prospective exhibits and other litigation materials.
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The recommendation of the economists assigned to the merger should beindicated either inthe
staff’ srecommendation memo or aseparate memo. Thelegal staff should ensurethat the economists
have an opportunity to review the case recommendation memo and order of proof so that they may
provide materid for insertion or write acomplementary memo; smilarly, the economists should ensure
that the legal staff has an opportunity to review any separate memo that they write.

C. Recommending a Criminal Case

If a matter is being conducted before a grand jury, staff should identify the targets of the
investigation. "Target" is defined as a person "as to whom the prosecutor or the grand jury has
substantial evidencelinking him/her[/it] to the commission of acrimeand who, inthejudgment of the
prosecutor, isaputative defendant. An officer or employee of an organization which isatarget isnot
automatically to be consdered asatarget even if such officer’ sor employee' s conduct contributed to
the commission of the crime by the target organi zation, and the same lack of automatic target status
holdstruefor organizationswhich employ, or employed, an officer or employeewhoisatarget.” United
States Attorney’ sManual § 9-11.150. A "subject” of an investigation, on the other hand, isaperson
or entity "whose conduct is within the scope of the grand jury’sinvestigation.” Id.

The Division will follow the Department’ s practice of informing individuals under certain
circumstancesthat they are targets of the investigation. See United States Attorney’s Manual 8 9-
11.153. Inthose circumstances where the individua wishesto appear beforethe grand jury voluntarily,
seeid. §9-11.152, thetarget should be informed that he or shewill berequired to explicitly waive his
or her privilege againgt self-incrimination and that the Division attorneys may examinethe personon al
relevant information. Accordingly, the person may not smply read astatement and then leavethegrand
jury room.

The staff ordinarily will inform defense counsel that the Division is seriously considering
recommending indictment and counsel may present itsviewsto the staff and section, task force, or field
office Chief. Aspreviously discussed, the staff should never inform counsdl that the corporations or
individuaswill beindicted. Rather, counse should beinformed thet the Divisonis serioudy considering
such arecommendation to the grand jury. This procedure gppliesto those corporations and individuals
whom the taff believes pose close questions, aswell asthosewho may ultimately be recommended for
indictment.

Counsd for both corporateand individua defendants should be afforded an opportunity to meet
with the Saff and Chief regarding the recommendation being considered. Counsel should be encouraged
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to present all arguments as to why it would be unwise or inappropriate--for factual, legal, or
prosecutorial policy reasons--to recommend indictment of their client. If the staff, after listening to the
views of counsdl, believes acaseis appropriate, a case recommendation package should be prepared
and e-mailed it to the CRIM-ENF mailbox with a cc to the appropriate Special Assistant.

Counsd do not have any absol uteright to be heard by the Director of Criminal Enforcement or
the Deputy Assistant Attorney General for criminal enforcement ("crimina DAAG") athough the
Director and the criminal DAAG will ordinarily give counsel an opportunity to be heard before
recommending an indictment to the Assstant Attorney Generd. Only invery unusud circumstanceswill
counsd be granted ameeting with the Assistant Attorney General. Thecriminal DAAG, inhisor her
discretion, will ordinarily condder theargumentsof counsel in making afina recommendation, but only
after counsdl has dready met and discussed the issues with the staff. 1t should be noted that neither the
crimina DAAG nor staff can disclosedl relevant factud detailsto counsdl since the secrecy provisons
of Rule 6(e) of the Federal Rules of Criminal Procedure apply to the evidence devel oped before the
grand jury.

(i) Recommending an Indictment

Case recommendation packagesfor an indictment should be addressed to the crimina DAAG,
through the Director of Criminal Enforcement. When sent forward, the case recommendation memo
should be adopted by the Chief or accompanied by aChief’ scover memorandum. Chiefs must make
clear their positionson al staff caserecommendations, including each count recommended against each
defendant. Chiefs may ether work with the staff in preparing the case recommendation and Sgn onto
the staff memorandum, or Chiefsmay submit aseparate case memorandumif their positionsdiffer from
the staff’ sposition. Cover memos, however, should beandytica. Chiefsshould not submit pro forma,
non-anaytical cover memos. The caserecommendation packet must alsoincludedl pleadingsinthe
matter, apressrelease (seeinfra Chapter VI, Section G.1), and alist of counsal who have requested
ameeting with the crimina DAAG. In addition, the AMIS "New Matter" form should be sent to the
Premerger Notification Unit/FTC Liaison Office by e-mailing it to the AMIS mailbox. See Division
Directive ATR 2810.1, "AMIS."

When recommending anindictment, the caserecommendation memo should typicaly containthe
following sections:

@ Table of Contents
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A table of contents should be prepared listing the various headings and subheadings in the
memorandum with the corresponding page numbers.

(b) Summary of Offense

Thefirst section of the memorandum should be a brief narrative of the conduct alleged as a
violation. It should contain an overview of the conspiracy, organized chronologicadly, if possble. One
wal to view the summary section isasafleshing-out of the Indictment. The summary section should
include at least the following:

(1) The statute violated;

(2) Thejudicid digtrictinwhich the proposed indictment would be returned, and the expiration
date of the grand jury;

(3) Thenumber of proposed corporate and individual defendants. If they are few in number,
they may belisted heretogether with the company affiliation and position of individual defendants. If
the number isfairly large, the names and other information should be set forth in a separate section
immediately following the summary;

(4) Theleve of product distribution -- manufacturers, wholesalers, retailers,

(5 The product involved;

(6) Theareainvolved in the conspiracy, e.g., nationwide or a particular geographic area;

(7) Theamount of commerce affected on an annual basis;

(8 Theduration of the conspiracy;

(9 A brief summary of the evidenceindicating how the conspiracy wasformed and carried out;

(10) A referenceto any problem the staff perceives, such asthe statute of limitations, interstate
commerce, multiple conspiracy problems, etc; and

(11) Prospects for resolution of the matter by plea agreement.
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(© Proposed Defendants

The proposed corporate defendants should be listed and described. The proposed individual
defendants should belisted, together with their company affiliation and the positions each held during
the conspiratorial period.

(d) Order of Proof/Summary of the Evidence

This section should st forth the evidence establishing the conspiracy. The staff should view this
section asan order of proof--setting forth the elements necessary to prove the crime and the evidence
insupport of each dement. To the extent possible, witnesses and documents should be organized inthe
order in which we intend to present the matter at trial. Discussion should include the grounds for
admissibility of evidence, where appropriate. Staff should consider attaching relevant portions of
transcripts of crucial grand jury witnesses in addition to copies of important documents.

(e Summary of the Evidence Against Each Proposed Defendant

In aseparate section, the evidence against each proposed corporate and individual defendant
should be separately summarized. Staff should view this section as akin to adraft closing argument.
In addition, other factorsthat have been considered and that may be significant in making defendant
selection decisions should be described, including apersond profile, detailing information such as age,
state of health, personal or business hardship, etc.

® Persons and Companies Not Recommended for
[ ndictment

In a separate section, the fact memorandum should list the persons and companies that were
potentia targets of the investigation but are not being recommended for indictment. The evidence
against each must be summarized, and the staff must set forth the reasons why indictment is not
recommended. Relevant factors, such as the extent of cooperation, age, state of health, unusual
hardship, etc., should bedescribed. Staff should explain theimpact of thedecision not toindict onthe
triability and overall jury appeal of the proposed case.
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(9) Weaknesses and Defenses

The staff should include adetail ed analysis of the weaknesses of the case, and any anticipated
defenses, with appropriate staff responses. Matters to be addressed include witness vulnerability,
credibility problems, evidentiary problems, and potentid for jury nullification. Likely defense motions
should aso be addressed.

(h) Arguments of Counsel and Staff Responses

This section should identify defense counsd for the proposed defendants and describe arguments
madeto the staff. Reference may be madeto the weaknesses and defenses section. Other arguments,
such as appeal to prosecutoria discretion or leniency, should be laid out and addressed with staff
responses.

(1) Victimsof the Violation and Staff Compliancewith theVictim
and Witness Protection Act of 1982 and Related Statutes

Some of the descriptionsin this section may betentative at the case recommendation stage, but
there should be as compl ete adiscussion as possible of who the victims of the violation are, how they
have been harmed, and how we will fulfill our responsibility to protect their rights as set forth in the
Attorney General Guidelines for Victim and Witness Assistance (1995). At a minimum, the
memorandum should identify and discuss:

(1) thevictims rightsissues presented by the violation;

(2) what victimservicesareappropriateunder the circumstances(e.g., information/referral,
protection from harassment/intimidation, consultation/notice, restitution); and

(3 how and when those services have been or will be provided.

Questions to be considered in drafting this section include: Have we aready had, or arewelikely to
have, formal orinformal contact with thesevictims? Havevictimsreceived victim notification | etters,
information pamphlets, and checklistsand, if not, will they? Will there bean opportunity to consult with
victimsconcerning thefiling of chargesor the disposition of the case? Have the victims sought our
assistancein recovering restitution and, whether they have or not, is restitution appropriate or possible?
How will we be assisting the victims and/or the probation office to complete the VIS?
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(i) Recommending a Plea Agreement

Recommendationsto fileaninformation and enter into apleaagreement should be addressed to
the criminal DAAG, through the Director of Crimina Enforcement if it isthefirst caseto arisefrom an
investigation, or to the Director of Crimina Enforcement if itisnot thefirst case. If the staff isableto
reach what appearsto be areasonabl e resol ution of the potentia crimina charges, staff should prepare
a case recommendation memo setting forth, at a minimum, the following:

C A brief description of the proposed charges;

C A description of theillega conduct and an andysis of the available evidence demondtrating
the existence of that conduct;

C A brief description of the elements of the proposed plea agreement, with amore detailed
explanation of any unique provisions, and an analysis of the potential crimina penalty
pursuant to the United States Sentencing Commission’s Federal Sentencing Guidelines,

C A description of the potential charges faced by the proposed defendant, had the case
proceeded to Indictment;

C Theanaysisof the benefits and disadvantages of the proposed plea agreement, including
the impact of the proposed agreement on any continuing investigation or futuretrial.

C  Adiscussonof rdevantvictims rightsissues, including: (i) whether there hasbeen, or will
be, an opportunity to consult with the victims of the offense concerning the proposed plea
agreement; (ii) whether and how the victims of the violation will be notified of the fina
resolution of the case; and (iii) if the pleaagreement does not providefor restitution to the
victims of the offense, why restitution is not necessary, appropriate or obtainable. This
assessment should include whether the defendant has sufficient resourcesto satisfy any
future damage award to victims of the offensein addition to paying the criminal fineif
restitutionisnot provided. If the defendant has aready paid damagesto thevictimsor an
agreement to do so has already been reached, that should be noted as well.

Just aswith arecommendation for anindictment, the recommendation memorandum should be
forwarded with all appropriate pleadings in the matter (typically, a draft Information and Plea
Agreement), apressrelease (seeinfra Chapter VII, Section G.1), and the origina and two copies of
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acompleted AMIS "New Matter" form. See Division Directive ATR 2810.1, "AMIS."

3.  Procedures for Review of Case Recommendations

Oncethe gaff has madeits submission and any meeting(s) with counsel for prospective defendants
have been conducted, the Division’ s reviewers assess the merits of the case with a view towards
consdering al matters consistently and fairly. At the conclusion of the review process, the Assistant
Attorney Genera makesthefina decision asto whether to bring the action or to decline prosecution.

The Assistant Attorney General will review the staff recommendation along with the
recommendation of the reviewing Director of Enforcement and Deputy Assistant Attorney Generd. In
somecivil matters, but only rarely in crimina matters, counsel for the potential defendants may also be
provided with an additional opportunity to make a presentation to the Assistant Attorney General.

When afinal decision is made by the Assistant Attorney General, staff will be informed
immediately. If acaseisto befiled, the matter will be returned to the staff with the approval papers,
signed pleadings, and any other information that will berequiredfor filing. At that point, the staff will
commence litigation of the matter or make its presentment to the grand jury.

Inboth civil and criminal actions, the staff must inform the office of the appropriate Director of
Enforcement 24 hoursin advance of the date on which the caseisto befiled so that a pressrelease may
befinalized for publication. Immediately after the case hasbeen filed, the staff must advisethe office
of the Director so that issuance of the press release may be authorized in atimely fashion.?® Staff
shouldinform the office of the appropriate Director of the docket number and judge assigned to the
case. For procedures following the initiation of litigation, see infra Chapter 1V.

H. Other Investigative Functions

1. Business Review Procedures

Under the Antitrust Divison's Business Review Procedure, 28 C.FR. 8§ 50.6, business entities

219 At thetime acaseis filed, staff should follow the procedures set forth in Chapter V11, Section G
relating to the Department’ s press policy.
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can ascertain the Division's current enforcement intentionswith respect to proposed business conduct. 2°

a  Origin and Development of Procedure

Thisprocedurehad itsorigininwhat wereknow as''railroad release’” | etters, thefirst of whichwas
issued by the Divisionin 1939. Under the"railroad release" procedure, the Division would review
proposed business conduct and state whether it would forego theinitiation of criminal proceedings
should the proposed conduct be carried out. Thiswas subsequently expanded to include a merger
clearance procedure under which the Division would state its present enforcement intentions with respect
to amerger or acquidtion. In 1968, these practices were formalized asthe Business Review Procedure,
and regul ations describing the procedure wereissued at 28 C.F.R. § 50.6.! The Hart-Scott Rodino
Antitrust Improvements Act of 1976 eliminated much of the need for abusinessreview procedurein
the merger context. Today, the business review procedure is only used to evaluate potentia civil,
non-merger, conduct; with the exception of avery limited number of health caremergers, the Division
as amatter of policy does not conduct business reviews for proposed mergers.

b. Purpose

The Business Review Procedure provides substantia benefitsto the Division and to the business
community. From the Divison's perspective, the procedureisbeneficial snceit bringsto the Divison's
attention proposed busi ness conduct that may be of questionablelegdity and provides amechanism by
which a speedy investigation can be carried out. The business community benefits by having a
procedure that enablesit to avoid costly litigation and other business problemsthat may arisswhen a
company isinvolved in antitrugt litigation with the government. See Greenv. Kleindienst, 378 F. Supp.
1397, 1398-99 (D.D.C. 1974).

C. Manner of Reguest

80 The Division's FOIA Unit maintains afile and cross-referenced index of al business review
letters issued since 1968. Copies of these letters are available upon request. The Division also
periodically publishes a digest of these letters, which isindexed by commodity, entity, and date, and is
circulated to the sections and field offices. It isalso available to the public.

81 The regulations were issued on February 1, 1968, see 33 Fed. Reg. 2,422, and have been
revised twice, see 38 Fed. Reg. 34,804 (1973); 42 Fed. Reg. 11,831 (1977).
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The businessreview processisinitiated by awritten request to the Assistant Attorney Generdl .22
At the outset, or at any time it appears gppropriate, the Divison inits discretion may refuseto consider
therequest. Such arefusa would occur wherethe request did not quaify for businessreview treatment.
This most frequently involves requests relating to ongoing business conduct, since only proposed
business conduct isdligiblefor consderation. Where the business conduct is subject to approva by a
regulatory agency, a business review request may be considered before agency approval has been
obtained only whereit appearsthat exceptional or unnecessary burdens might otherwise be imposed
on therequesting party or where the agency specifically asksthe requesting party to seek abusiness
review letter. In any event, the procedure relates only to enforcement intentions under the federal
antitrust laws, not under any other federal or state statute or regulatory scheme. See28 C.F.R. §
50.6(7)(a).

d. Processing the Request

The Office of Operationslogstheincoming request and refersthe request to: Health Care Task
Force (for al health care businessreviews), or the attorney or attorneys designated by the Assistant
Attorney General to handle non-hedlth carerequests. The assigned attorney then follows the norma
procedureto obtain preliminary inquiry authority. A memorandum requesting authority must bee-mailed
to the"Pl Request" Mailbox and the appropriate Special Assistant in Operations, and FTC clearance
must be obtained before the review takesplace. See supra Section B. An AMIS "New Matter Form”
(ATR 141) should be prepared and forwarded simultaneously with the request for preliminary inquiry
authority. See Division Directive ATR 2710.2, "File Numbers'; Division Directive ATR 2810.1,
"AMIS" Aswith any other investigation, no contactswith parties other than the requesting party (with
theexception of other federa government agencies) should bemadebefore preliminary inquiry authority
IS obtained.

e Timing of Investigation

Requestsfor abusinessreview letter should be handled as expeditiously as possible. Absent
unusua circumstances, responsesto such requests should be made within 90 days of the receipt of al
necessary information from therequesting party. Specid deadlinesgovern businessreviews concerning

82 The initiation of a business review request does not in any way alter the responsibility of a
requesting party to comply with the premerger notification provisions of the Hart-Scott-Rodino
Antitrust Improvements Act of 1976. See 28 C.F.R. § 50.6(7)(b).
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export tradeand hedth care. Export-related requests areto be answered within 30 businessdaysfrom
the date that the Division receives al relevant data concerning the proposed transaction. Business
review requestsregarding any hedth care matter addressed in the " Statements of Antitrust Enforcement
Policy inHealth Care," issued by the Department and the Federa Trade Commission, except requests
relating to multiprovider networks and hospital mergersoutside the Statement 1 safety zone, areto be
answered within 90 days after the Division recelves al necessary information concerning the proposdl.
Requests regarding multiprovider networks or other non-merger health care matters are to be answered
within 120 days after the Division receives all necessary information.?

In 1992, the Department adopted a pilot procedure to expedite the processing of businessreview
requests for joint ventures and informeation exchange programs. See 58 Fed. Reg. 6132 (1992). Under
that procedure, partiescan submit with their request certain specified documentsand informationin
order to expedite the investigative process. Thetypesof information listed arethoseitemsthat are
typicaly requested by the Divison after initid review of arequest. By submitting theseitemswith their
request, parties can help speed the overdl process. The Department committed a thetimeto useits
best effortsto respond within 60 to 90 days when dl relevant information was submitted with theinitia
request. Since 1992, many businessreview requesters havereferred to the pilot program for guidance
in preparing their initial requests, and Division attorneys have advised those seeking pre-submission
adviceto consult the pilot program to determinewhat types of information they should send with their
reguest.

f. I nvestigating a Business Review

Under the businessreview regulations, therequesting partiesare under an affirmative obligation
to providethe Divisonwith dl information and documentsin their possession thet the Divison may need
to review the matter. See 28 C.FR. §50.6(5). The Divison may aso request additional information
fromthe party or parties seeking review. Staff attorneys should also conduct whatever independent
investigation they deem necessary. The gtaff is encouraged to involve the economist assigned to the
matter in their investigation, and where appropriate, may a so wish to seek the assstance of the Legal
Policy Section.

0. Review Procedures

8 Thereis no time deadline for answering any business review request regarding a health care
merger other than the 90-day deadline for mergers within the Statement 1 hospital merger safety zone.
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After examining a business review request, the Division may state its present enforcement
intentions with respect to the proposed business conduct, decline to pass on the request, or take such
other position or action asit considers appropriate. See 28 C.F.R. 850.6(8). Generdly, the Divison
providesthe party seeking the businessreview with one of threeresponses. (a) that the Department of
Justice does not a present intend to bring an enforcement action against the proposed conduct; (b) that
the Department of Justice declinesto Sateits enforcement intentions; or (c) that the Department cannot
gatethat it would not chalenge the proposed conduct if it isimplemented. The second response means
that the Division may file suit should the proposed conduct be implemented, whilethe third response
indicates that a challenge is probable.?®*

Generdly, each letter setsforth (8) the procedura history of the request; (b) adescription of the
representations made by the requestor; (¢) astatement of the Divison's enforcement intentions; and (d)
adescription of the Division's proceduresin making public theinformation in thebusinessreview file.
A businessreview letter must be sgned by the Assstant Attorney Generd, or, in hisor her absence, by
the Acting Assistant Attorney General.

The staff should prepare amemorandum with its recommendations and submit adraft business
review letter setting forth the Divison's position. The section, task force, or field office Chief should
review the staff recommendation and the businessreview letter and submit them, together with the
Chief's recommendation, to the senior counsd or other individua designated by the Assistant Attorney
Generd toreview businessreview letters. Staff should also submit adraft pressrelease. After review
by the designated individual, the matter will be reviewed by the Assistant Attorney General.

At thesametimethe Divison notifiesthe requesting party of the Division's action on the business
review request, apressreleaseisissued describing the action and attaching acopy of the Divison's|etter
of response. Also at thistime, the letter requesting the business review and the Division'sletter in
response are indexed and placed in afilein the Division’s FOIA Unit and are available for public
ingpection. Thirty days after notification, the information supplied in support of the businessreview
request is also placed in the publicly available file unless the submitter has requested confidential

284 Because the Division is reluctant to commit to alawsuit (which might consume considerable
resources) in abusiness review letter and because the Division cannot be sure that it would initiate an
enforcement action absent afull investigation, the Division rarely states in abusinessreview letter that is
likely to challenge proposed conduct. Language indicating that the Division "cannot state that it will not
challenge" the proposed conduct is widely understood as a "negative" response and as indicating that
the Division sees a competitive problem with the proposed conduct.
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treatment for that information.

Thebusinessreview regulations provide that information submitted by arequesting party may be
withheld from disclosureto the public upon ashowing that disclosurewould have adetrimental effect
on the requesting party's operations or itsrelations with customers, employees, suppliers, sockholders,
or competitors. See28 C.F.R. §50.6(10)(c). Sincetheamendmentsto the Freedom of Information
Act in 1974, no court cases have discussed the status under that Act of materials supplied to the
government in connection with abusinessreview request. However, the type of information generaly
withheld from public disclosureis confidential commercid or financid information. Such informationis
not subject to compulsory disclosure under the Freedom of Information Act. See 5 U.S.C.
8 552(b)(4).

h.  Judicid Interpretation and Review

It isimportant to note that abusinessreview letter states only the enforcement intentions of the
Division asof thedate of theletter, and the Division remains completely freeto bring whatever action
or proceeding it subsequently determines is required by the public interest.?®

Where the Division has stated a present intention not to bring suit, the Division has never
subsequently exercised its prosecutoria discretion to bring acrimind action if therewasfull disclosure
at the time the business review request was presented to the Division. See 28 C.F.R. § 50.6(9).

On only one occasion hasjudicia review been sought of the Division's statement of its present
enforcement intentionsin abusinessreview |etter. Thisoccurredin Holly Farms Poultry Indudtries, Inc.
v.Kleindienst, 1973-1 Trade Cas. (CCH) 174,535 (M.D.N.C. 1973), where the Division had declined
to state a present enforcement intention not to bring an antitrust action against Holly Farms should it
become amember of the Nationd Broiler Marketing Association. Holly Farms sought judicid review
of thisdecision, claiming jurisdiction under the Administrative Procedure Act, 5 U.S.C. §8 701 to 706.
Thecourt, relyingon 5 U.S.C. 8 701(a)(2), dismissed the suit, holding that the decision of whether or

8 See United States v. Grinnell Corp., 30 F.R.D. 358, 363 (D.R.I. 1962) (holding that the
Department of Justice's statement of a " present intention not to take action" cannot be equated with
future immunity); see also United States v. New Orleans Chapter, Associated Gen. Contractors of
America, Inc., 382 U.S. 17 (1965), rev’g 238 F. Supp. 273 (E.D. La. 1965); United Statesv. E.I.
duPont de Nemours & Co., 353 U.S. 586, 597-98 (1957); United States v. Firestone Tire & Rubber
Co., 374 F. Supp. 431, 434 n.1 (N.D. Ohio 1974).
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not to bring an action for violation of the antitrust lawsis sufficiently committed to the discretion of the
Attorney Generd to remove it from the group of judicidly-reviewable actions. See 1973-1 Trade Cas.
174,535, a 94,382. Inreaching its decision, the court relied in part on the fact that Holly Farms
inquiry concerned a proposed course of conduct. In dicta, the court suggested that there might be a
different result wheretherewasreliance on an earlier ruling and actua present conduct subjecting the
inquirer to prosecution.”® Seeid. a 94,383. Of course, aninguiry concerning actual present conduct
would not qualify for treatment under the business review procedure.

2. National Cooperative Research and Production Act of 1993%7

a Purpose and Policy

The National Cooperative Research and Production Act of 1993 ("NCRPA" or "Act"), 15
U.S.C. 88 4301-06, is designed to promote innovation, facilitate trade, and strengthen the
competitivenessof the United Statesin world markets by clarifying theapplicability of theruleof reason
standard to the antitrust analysisof joint ventures and establishing aprocedure under which personsmay
notify the Department of Justice and Federd Trade Commission ("FTC") of their cooperative ventures.
The NCRPA provides partiesto such ventures the opportunity to limit any possible monetary damages
that might be sought from them in actions brought under the antitrust laws to actual--as opposed to
treble--damages. However, this damage limitation provision does not apply to ajoint venture's
production of aproduct, process, or service unless (1) the principa facilitiesfor such production are
located inthe United States or itsterritories, and (2) each person who controls any party to such venture
(including such party itself) isaUnited States person or aforeign person from acountry whose law
accordsantitrust trestment no lessfavorable to United States persons than to such country’ sdomestic

28 |n Greenbrier Cinemas, Inc. v. Bell, 511 F. Supp. 1046 (W.D. Va. 1978), the court held that a
press release by the Department of Justice threatening legal action against so-called split-of-product
agreements among motion picture exhibitors was judicially reviewable under the Administrative
Procedure Act. The press release stated that the Department considered split agreements to be a per
se violation of the antitrust laws and that continuation of such agreements after a particular date would
subject the participants to legal action. It was emphasized in the press release that this represented a
change in the Department's position. This matter did not involve a business review request.

287 The National Cooperative Production Amendments of 1993, Pub. L. No. 103-42, amended the
National Cooperative Research Act of 1984, Pub L. No. 98-462, renamed it the National Cooperative
Research and Production Act of 1993, and extended its provisions to joint ventures for production.
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persons with respect to participation in joint ventures for production.?®

Thelegidative history of the NCRPA indicatesthat the phrase"whoselaw" isintended to include
"not only acountry’ sdomestic antitrust law but also all international agreements and other binding
obligationsto which that country and the United States are parties."?® Thus, acountry that isaparty
to certain international agreementswith the United States such astreaties of Friendship, Commerceand
Navigation, Bilateral Investment Treaties, Free Trade Agreements, and various OECD instruments,
satisfies the requirements of Section 7(2).%*° Thisincludes most counties.

Therule-of-reason and attorneys' fees provisionsof the NCRPA automatically apply to al joint
ventures covered by the Act. However, digibility for the Act’ s detrebling provision depends on thefiling
of anatification withthefederal antitrust enforcement agencies. Inorder to obtain damage protection,
any party to ajoint venture covered by the Act may, not later than 90 days after entering into awritten
agreement to form theventure, filessmultaneoudly with the Attorney General and the Federal Trade
Commission awritten notification disclosing theidentitiesof adl partiesto the venture and the nature and
objectives of the venture. Inthe case of ajoint venture one of whose purposesis the production of a
product, process, or service, the notification must contain additional information: thenationdity of all
parties and the identity and nationality of all personswho control any party to the venture, whether
separady or with one or more other persons acting asagroup for the purpose of controlling such party.
An originad and one copy of the notification along with copies of a proposed Federal Register notice
must be filed with the Division, and one copy must be filed with the FTC.

b.  Notification to Justice Department and the FTC

Notificationsfiled under the Act should make clear theidentity of al partiestotheventure. The
list of parties should include "the real partiesin interest."** Notifications should also include a
description of the nature and objectives of the venture, including a concise statement of its purposes.
Partiesfiling notifications of joint ventures for production should state clearly that a purpose of their

288 See Pub. L. No. 103-42, § 7, 15 U.S.C. § 4306.
289 4 R. Rep. No. 103-94, at 20 (1993).
20 Sepid.

21 Joint Explanatory Statement of the Committee of Conference on S. 1841, H.R. Rep. No. 98-
1044, at 19 (1984).
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ventureis production. They should aso provide the nationality of all parties and the identity and
nationality of al persons controlling such parties. The meaning of "control" of any party isintended to
mean having the power to direct themanagement or policiesof aperson. Thiscontrolling influence may
be exercised ether directly or indirectly and the means used can vary. For example, it may be exercised
through the ownership of voting securities, through acontractual right, or through participation onthe
board of directors.®? In the case of a corporation, parties should provide the name, place of
incorporation and location of principal executive offices. In the case of an unincorporated firm,
comparable identifying information should be provided.?*

In generd, the manner and extent of the notification isleft to the parties; they areto exercisetheir
own discretion in determining the quantity and form of the information required adequately to describe
the nature and objectives of their venture.®®* Parties should be aware, however, that the damage
protection of the Act is dependent on the adequacy of their notification. Such additiona notifications
asare appropriate to extend the Act’ s protection to new or different activities undertaken by ajoint
venture or to disclose changesin membership aso must befiled. In order to maintain the protection of
the Act, ajoint venture must file anotification disclosing any change in its membership within 90 days
of the change. All written notificationsfiled pursuant to the Act should be delivered to each of the
following offices:

Department of Justice Evaluation Office
Antitrust Division Bureau of Competition

Premerger Notification Unit Federal Trade Commission
Patrick Henry Building 6th & Pennsylvania Ave., N.W.
601 D Street, N.W. Room 392

Room 10-013 Washington, DC 20580

Washington, DC 20530

C. Review by Section, Task Force, or Field Office

22 See H.R. Rep. No. 103-94, at 19 (1993); S. Rep. No. 103-51, at 11 (1993).
2% See S. Rep. No. 103-51, at 13 (1993).

2% Sea H.R. Rep. No. 98-1044, at 18-19 (1984).
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The Antitrust Divison has certain respong bilities under the NCRPA, including receipt of parties
origind and supplementa natifications of their joint venture activitiesand publication of Federd Register
noticesdescribing joint venturesthat elect to file notifications under section 6 of the Act. The 1993
amendments also require the Attorney Generd to provide annua and triennid reports on joint ventures
that file notifications under the Act.

Once aparty submitsanotification under the Act, it isdate-stamped and recorded. A copy of
the noticeisthen forwarded to the appropriate component for immediate review. Upon receipt, the
section, task force, or field office reviews the notification expeditiously to determine whether it
adequatdly identifiesthe partiesto the venture and describes the venture’ s nature and objectives. The
legidative history indicatesthat the extent of the disclosurein the notificationislargely up to the parties
totheventure. However, sufficient information must be provided to enable the Department to publish
the Federa Register notice described below. If thereis doubt asto the adequacy of the notification, the
Director of Merger Enforcement should be contacted immediately. Because only conduct that iswithin
the scope of anctification that has been filed under section 6(a) of the Act?® receives protection from
treble damage liability,® persons providing information to the antitrust enforcement agenciesfor the
purpose of obtaining or extending the protections of the NCRPA should dways do so in accordance
with the statutory requirements.

All information and documentary material submitted as part of anatification filed under the Act,
aswell as al other information obtained by the Department in the course of any investigation,
administrative proceeding, or case with respect to apotentia violation of the antitrust laws by ajoint
venture with respect to which such notification wasfiled, isexempt from disclosure under the Freedom
of Information Act, and may not be made publicly available except in ajudicia or administrative
proceeding in which such information and material is subject to a protective order.?’” Thus, all
notifications should be held strictly confidential.

(i) Origina Notifications

Notificationsfiled under the NCRPA must includetheidentitiesof al partiesto the ventureand

2% 15 U.S.C. § 4305(a).
2% See 15 U.S.C. § 4303(a).

297 See 15 U.S.C. § 4305(d).
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adescription of the nature and objectives of the venture, including a concise statement of its purpose.
Organizationsthat are partiesto joint venturesfor research and devel opment only should beidentified
by name and thelocation of their principal executive offices(city and state). Notificationsconcerning
joint venturesfor production should state clearly that apurpose of their ventureis production, and must
a0 provide the nationdity of al parties and the identity and nationdlity of dl persons controlling such
parties. Organizations that are parties (or persons controlling parties) to joint ventures involving
production should be identified, in the case of a corporation, by providing the name, place of
incorporation (the state of incorporation if the corporation is domestic and the country of incorporation
if thecorporationisforeign), and location of principal executiveoffices. Inthecaseof an unincorporated
firm, comparableidentifying information must be provided. If thisinformation has not been submitted,
parties should be informed as promptly as possible that their notice is not sufficient to qualify for the
protections of the Act and that a Federal Register notice will not be published until aproper notification
has been submitted.

(i) Supplemental Notifications

Frequently, notificationsarefiled to extend the protections of the NCRPA to existing venturesthat
have changed membership or objectives. When thistype of supplemental natification isreceived from
aventure, it will be necessary to review theventure' spreviousfilingsin order to verify that anctification
providing completeinformation concerning al the partiesto the venture and the purpos(s) of the venture
hasbeenfiled. After anotification has once been submitted providing such completeinformation for a
venture, supplementa notificationsneed only reflect the changesto the venture being disclosed (e.g., the
parties being added or dropped and any changes in the nature and objectives of the venture).

(ili) Reporting Requirements

In order to assst the Division to compilethe annua and triennid reportsto Congress discussed
below in Section H.2.g two worksheets have been devised that collect relevant information on the
purpose of aventure, the identity and nationality of the parties and controlling persons, and other
identifying information. These worksheets must be completed by the section, task force, or field office
and submitted to the Premerger Notification Unit/FTC Liaison Office along with the draft Federal
Reqister notice.
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(iv) NCRPA Worksheets

JOINT VENTURE WORKSHEET
(First Filings)

A. Name of venture:

Nature of notification: _X original ___ supplemental

Concise statement of purpose:

B. For venture involving research and development only:

Identity of partiesto venture:
1
2.

C. For ventures involving production:

Identity and nationality of parties to joint production venture.

I dentity Nationality Place of Location of Principal
Incorporation Executive Office

1.

2.

I dentity and nationality of persons who control parties to joint production venture.

Identity Nationality Place of Location of Principal
Incorporation Executive Office
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JOINT VENTURE WORKSHEET
(Supplemental Filings Only)

A. Name of venture:

Nature of notification: __ original _X supplemental

Concise statement of purpose (if modified):

B. For ventures involving research and development only:

I dentity of parties added to venture: Identity of parties dropped from venture:
1 1
2. 2.

C. For ventures involving production:

Identity and nationality of parties added to joint production venture:

| dentity Nationality Place of L ocation of Principal
Incorporation Executive Office

1.

2.

I dentity of parties dropped from joint production venture:

Identity Nationality Place of Location of Principal
Incorporation Executive Office

1.

2.

I dentity and nationality of persons who control parties added to joint production venture:

February 1998 (Third Edition); Revised June 2002 l-148



Identity Nationality Place of Location of Principal

Incorporation Executive Office
1
2.
Identity and nationality of personswho control parties dropped from joint production venture:
| dentity Nationality Place of L ocation of Principal
Incorporation Executive Office
1
2.

The most common error made by staffs when filling out the supplemental filings worksheet
(beyond smply failing to provide al of the required information) isto fill in thefield for “concise
statement of purpose” with something like* Changein Membership” when the partieshave not modified
the purpose of theventure. Thisdatafield isasking for the purpose of the venture, not for the purpose
of the notification. If the only thing being notified is a change in the membership of the venture, the
“concisestatement of purpose’ fied should beleft blank or filled in with “No change” Inaddition, when
asupplementd notification hasbeen filed disclosing aname changefor aparty to the venture, the proper
worksheet procedureisto list the old namein the“ party dropped” field and the new namein the * party
added” field; adding anew datafield for change of name is not appropriate.

d.  Preparation of the Federal Register Notice

TheAct providesthat the Attorney Generd or the FTC shdll, not |ater than 30 days after receiving
anotification, publish in the Federa Register a notice that identifies the parties to the venture and
describesin general termsthe venture' s area of planned activity.”® The Division has assumed the
responsbility of publishing noticesin the Federd Regigter for dl notificationsfiled under the NCRPA.

2% 15 U.S.C. § 4305(b).
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Partiesfiling notifications should submit adraft Federd Regigter notice dong with their notification. If
the parties have not done o, the staff preparesthe notice. Prompt preparation and publication of the
noticeisrequired. Thestaff must keepin mind that both the provisonsof theNCRPA anditslegidéative
history indicate concern that competitors not have accessto confidential detailsthat aparty may wish
to provideinits notification, but that need not be made public in order to describe the areaof planned
activity of aventure.

(i) Sample Federal Register Notice

FEDERAL REGISTER NOTICE

U.S. Department of Justice
Antitrust Division

NOTICE PURSUANT TO THE NATIONAL COOPERATIVE
RESEARCH AND PRODUCTION ACT OF 1993 -- INAME OF
JOINT VENTURE]

Notice is hereby given that, on [INSERT DATE NOTICE RECEIVED AND STAMPED IN PREMERGER
NOTIFICATION UNIT/FTC LIAISON OFFICE], pursuant to Section 6(a) of the National Cooperative Research and
Production Act of 1993, 15 U.S.C. § 4301 et seg. ("the Act"), [JOINT VENTURE] has filed written notifications
simultaneously with the Attorney General and the Federal Trade Commission disclosing (1) the identities of the
parties and (2) the nature and objectives of the venture. The notifications were filed for the purpose of invoking the
Act’s provisions limiting the recovery of antitrust plaintiffsto actual damages under specified circumstances.

Pursuant to Section 6(b) of the Act, the identities of the parties are: [LIST PARTIES NAMES, CITY, AND
STATE OR COUNTRY OF PARTIES PRINCIPAL PLACE OF BUSINESSIN ONE CONTINUOUS PARAGRAPH,
SEPARATING EACH WITH A SEMICOLON].

The [JOINT VENTURE]'s genera area(s) of planned activity is/are: [DESCRIBE GENERAL AREA OF
PLANNED ACTIVITY OF THE JOINT VENTURE].

[DESIRABLE BUT NOT REQUIRED IS THE IDENTIFICATION OF AN INDIVIDUAL FROM WHOM
ADDITIONAL INFORMATION CONCERNING THE VENTURE CAN BE OBTAINED ]

Director of Operations
Antitrust Division

e Notice to Parties
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The Act requiresthat the proposed Federa Register notice be made availableto the partiesto a
ventureprior toitspublication. Thus, when the noticeis prepared, the draft should be sent to the parties
asexpeditiously aspossible. Thismust bedoneinwriting, and appropriaterecordskept. If the parties
arelocal, they can beinvited to pick up thedraft noticeto savetime. Otherwise, it isacceptableto fax
the draft to the parties.

Any party filing anatification isinvited to include evidence (asmple declaration will suffice) of the
fact that it has been authorized to review adraft notice on behalf of all venturers. Otherwise, the
notification must include the names and addresses of other personsto whom the notice should be made
available.

Inview of thefact that the Federd Register notice must be published within 30 days of receipt of
the Division’ sreceipt of notification, partiesare asked to express any objectionsthey haveto the draft
notice no later than two working days after receiving it. An effort should be madeto resolveany such
objections, keeping in mind the requirements of the Act and the purpose of thenotice. If theDivision
and the parties are unable to agree on the contents of the Federa Register notice, the parties havethe
option of withdrawing their notification, but must do so before publication of the notice.

(i) Sample Transmittal L etter

[NAME AND ADDRESS OF NOTIFIER]

Re:  National Cooperative Research and Production Act of 1993 -- [NAME OF JOINT VENTURE]

Enclosed for your review is a proposed Federal Register notice regarding [NAME OF JOINT VENTURE]. The
statutory deadlines on these matters require a fairly quick turn around on your part. Accordingly, please contact us
by telephone or by fax no later than two working days after receipt of the draft notice if you have any objections to
it, or if you want to discussit further. If we do not hear from you within that time, we will proceed with providing
public notice in the Federal Register. Please call me [phone number] or [Chief or Assistant Chief and phone number]
with any questions or problems.

Sincerely,

Enclosure

(i) Sample Declaration
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DECLARATION OF_[NAME] PURSUANT TO 28 U.S.C. 81746

Pursuant to 28 U.S.C. § 1746, I, NAME] stateasfollows:

1 | an[TITLE] of [JOINT VENTURE] .

2. I am filing written notification pursuant to Section 6(a) of the National Cooperative Research and Production
Act of 1993 (the “Act”), Pub. L 103-42, on behalf of [JOINT VENTURE] with the Department of Justice and the
Federal Trade Commission.

3. | have been authorized to receive for review the Federal Register notice that the Department of Justice or
Federa Trade Commission isrequired by Section 6(b) of the Act to make available to the partiesto the venture

described in the above-mentioned notification.

| declare under the penalty of perjury that the foregoing is true and correct. Executed on_[DATE

[Signature]

f. Review and Publication of Notice

After the notice has been prepared and reviewed by the parties, it isforwarded to the Premerger
Notification Unit/FTC Liaison Office along with a memorandum setting forth the date on which the
notification was received by the Divison, acopy of theletter or |etters making the draft notice available
to the parties, and adescription of any problems or objections regarding contents. The draft notice and
memorandum should then be forwarded as soon as possible, but no more than 14 calendar days after
the section, task force, or field office has received the notification from the Premerger Notification
Unit/FTC Liaison Office. After review, the Premerger Notification Unit/FTC Liaison Officeforwards
the noticeto the Federd Regigter for publication, and arrangesfor permanent records of the notifications
and Federal Register notices to be maintained.

0. Reportsto Congress

New reporting requirementswereimposed on the Department by the 1993 amendments. These
amendments require the Attorney Generd to provide annua and triennid reports on joint ventures that
file notifications under the Act. The purpose of the required reportsis to inform Congress and the
American people of the effect of the NCRPA on the competitiveness of the United States in key
technological areas of research, development, and production. The reports are of three types:
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(1) Annua Report by the Attorney General

In the 30-day period beginning at each 1-year interva in the 6-year period beginning on June 10,
1993 (the date of the enactment of the Act), the Attorney General must submit to the Committee on the
Judiciary of the House of Representatives and the Committee on the Judiciary of the Senate --
(1) alist of joint ventures for which notice was filed under section 6(a) of the National
Cooperative Research and Production Act of 1993 during the 12-month period for which such
report is made, including --
(A) the purpose of each joint venture;
(B) the identity of each party described in section 6(a)(1) of the Act; and
(C) theidentity and nationality of each person described in section 6(a) (3) of the Act; and
(2) alist of casesand proceedings, if any, brought during such period under the antitrust laws by
the Department of Justice or the Federal Trade Commission with respect to joint venturesfor

which notice had been filed.

(i) Triennial Report by the Attorney General

In the 30-day period beginning at each 3-year interva in the 6-year period beginning on June 10,
1993, the Attorney General, after consultation with such other agencies as the Attorney General
considers to be appropriate, must submit to the Committee on the Judiciary of the House of
Representatives and the Committee on the Judiciary of the Senate adescription of thetechnological
areesmost commonly pursued by joint venturesfor production for which notice wasfiled under section
(6)(a) of the National Cooperative Research and Production Act of 1993 during the 3-year period for
which such report ismade, and an analysis of thetrendsin the competitiveness of United Statesindustry
in such areas.

(iii) Review of Antitrust Treatment Under Foreign Laws

In the three 30-day periods beginning 1 year, 3 years, and 6 years after June 10, 1993, the
Attorney Generd, after consultation with such other agenciesasthe Attorney General considersto be
appropriate, must submit to the Committee on the Judiciary of the House of Representatives and the
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Committee on the Judiciary of the Senate areport on the antitrust trestment of United States businesses
with respect to participation injoint venturesfor production, under thelaw of each foreign nation any
of whose domestic businessesdisclosed its nationdity under section 6(a)(3) of the Nationa Cooperative
Research and Production Act of 1993 at any time.

3.  Export Trade Certificates

a  Overview of the ETC Act

The Export Trading Company Act of 1982, Pub. L. No. 97-290, 96 Stat. 1233, ("the ETC Act")
isdesigned to increase U.S. exports of goods and services. Titlelll of the ETC Act, 15U.S.C. 88
4011-4021, reduces uncertainty concerning the application of the U.S. antitrust lawsto export trade
through the creation of a procedure by which persons engaged in U.S. export trade may obtain an
export trade certificate of review ("ETCR").

ETCRsareissued by the Secretary of Commercewith the concurrence of the Attorney Generadl.
Persons named in the ETCR obtain limited immunity from suit under both federd and state antitrust laws
for activitiesthat are specified inthe certificate and that comply with theterms of the certificate. Inorder
to obtain an ETCR, an applicant must show that proposed export conduct will:

(1) result in neither asubstantial lessening of competition or restraint of trade within the United
States nor a substantial restraint of the export trade of any competitor of the applicant;

(2) not unreasonably enhance, stabilize, or depress pricesin the United States of the class of
goods and services covered by the application;

(3) not congtitute unfair methods of competition against competitors engaged in the export of the
class of goods or services exported by the applicant; and

(4) not include any act that may reasonably be expected to result in the sale for consumption or
resale in the United States of such goods or services.

15U.S.C. 84013(a). Congressintended that these standards " encompassthefull range of the antitrust
laws," as defined in the ETC Act.

Although an ETCR providessignificant protection under theantitrust laws, it hascertain limitations.
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First, conduct that falls outside the scope of a certificate remains fully subject to private and
governmenta enforcement actions. Second, an ETCR that is obtained by fraud is void from the outset
and thusoffersno protection from the antitrust laws. Third, any person that has been injured by certified
conduct may recover actua (though not treble) damagesif that conduct isfound to violate any of the
datutory criteriadescribed above. Inany such action, certified conduct enjoysapresumption of legdlity,
and the prevailing party is entitled to recover costs and attorneys fees. Fourth, an ETCR does not
congtitute, explicitly or implicitly, an endorsement or opinion by the Secretary of Commerce or by the
Attorney Genera concerning thelegality of such businessplansunder thelawsof any foreign country.

The Secretary of Commerce may revoke or modify an ETCR if the Secretary or the Attorney
Genera determinesthat the gpplicant’ sexport activitieshave ceased to comply with the statutory criteria
for obtaining acertificate. The Attorney General may aso bring suit under Section 15 of the Clayton
Act, 15 U.S.C. § 25, to enjoin conduct that threatens "a clear and irreparable harm to the national
interest,” even if the conduct has been approved as part of an ETCR.

The Commerce Department, in consultation with the Department, hasissued regulationsfor issuing
ETCRs, see 15 C.F.R. 88 325.1 et seq., and guidelines setting forth the standards used in reviewing
ETCR gpplications, see 50 Fed. Reg. 1786 (1985). The ETC Guiddines contain examplesillustrating
application of the certification standards to specific export trade conduct, including the use of vertica
and horizontal restraints and technology licensing arrangements. In addition, the Commerce
Department’ s Export Trading Company Guidebook provides information on the functions and
advantages of establishing or using an export trading company, including factorsto consider in applying
for an ETCR. The Commerce Department’ s Office of Export Trading Company Affairs provides
advice and information on theformation of export trading companiesand facilitates contacts between
producers of exportable goods and services and firms offering export trade services.

b. Initial Processing of an Application

Onceacomplete ETCR application issubmitted to the Commerce Department, adetermination
generally must be made within 90 days. If the Commerce Department proposesto issue acertificate,
and we do not object within thetime provided in the regulations, the certificate may beissued, and the
immunity granted, without our express concurrence. Accordingly, it isextremely important that Divison
attorneys meet the deadlines set forth herein.

All ETCR gpplicationsarefiled with the Commerce Department, which reviews them to determine
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if they are complete.® The Commerce Department must makeits determination within fiveworking
days, when the gpplicationiscomplete, it is"deemed submitted” and the statutory 90-day period begins
torun. A copy of the application must be given to the Division within seven days after it is deemed
submitted.

The Foreign Commerce Sectionisresponsiblefor receiving, logging, copying, assigning, and
circulating applicationsto the civil litigating componentsfor review, generdly making assgnmentsonthe
bass of industry or regulatory expertise. The Premerger Notification Unit/FTC Liaison Office notifies
the FTC of pending applications, and determinesif the FTC has any pending matters or particular
expertisereated to the gpplication. The FTC, however, hasno rolein determining whether acertificate
should beissued, so this"clearance” process differsfrom theformal clearance processwenormally
employ in other types of investigations.

Once an application isassigned to asection, task force, or field office, no preliminary inquiry
authority isneeded in order to contact third partiesto obtain industry information or other information
useful in processing an gpplication. The Foreign Commerce Section isresponsible for coordinating al
ETC activitiesin order to maintain congstent Division policy and procedure. Accordingly, copiesof dl
memorandaand correspondence should be sent to Foreign Commercethroughout the review process.

C. Reguests for Supplemental Information

(i) Informal Reguests

Although formal requestsfor information are permitted by the ETC Act and regulationsand can
be useful, they are not the exclusive means of obtaining information, and ordinarily should not be used
inthefirst instance. Rather, the most useful way to obtain information isto arrange very early inthe
review processfor ameeting or telephone conference call with the Commerce Department attorney
assigned to the matter and the applicant. During thisinformal interview, most questions can be
answered. Thisis, therefore, usually the quickest and most efficient means of obtaining supplemental
information. If itisnecessary to clarify specificinformation obtained in such an interview, the staff
attorney should consider whether to send a letter to the applicant confirming the conversation

2% The Division has no role in determining whether an application is complete. If an application
has been accepted that, in the staff’ s view, does not contain important information, the needed
information should be sought in arequest for supplemental information.
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(coordinating with the Commerce Department), or whether to rely on afile memorandum of the
interview. If therearequestionsremaining after aninformal interview, the attorney should consider
whether to proceed by means of aformal request for information.

(i) Forma Requests

The Commerce Department may seek additiona information " necessary to makeadetermination
on the application,” and must do so if the Division so requests. 15 C.F.R. § 325.3(g). A formal
Request for Supplemental Information ("Request™) may be used to obtain documents or answersto
guestions, and the rule is arguably broad enough to encompass a request for an interview. The
reviewing component, in consultation with the assigned economist and Foreign Commerce, should
determine whether such a Request is necessary in order to determine if the application meets the
standards of the ETC Act. If they conclude that a Request is necessary, the reviewing component
should submit the proposed Request to the Director of Civil Non-merger Enforcement, through the
Foreign Commerce Section, ordinarily by the 20th day of an application’sreview. The reviewing
component should a so notify the Commerce Department that it intends to submit a Request prior to
doing so.

If the applicant agreesto submit the requested information, the 90-day period istolled from the
date the Request is sent to the applicant by the Commerce Department until the date when the
informationisreceived by Commerceandiscons dered complete by Commerce (and by the Division,
if we prepared the Request). See 15 C.FER. 8 325.3(g). The Commerce Department will notify usif
the applicant has agreed to supply the information. If the gpplicant does not agree, the Division may
notify the Commerce Department by |letter from the Director of Civil Non-merger Enforcement that the
information in our possession isinadequate to make adetermination. The Secretary of Commerceis
then required to deny the application if it is not withdrawn.

If the Commerce Department makes a Request, the information will be provided to uswhen it is
received. However, unlessthe Division has aso requested the information, the Commerce Department
has soleauthority to decide whether theinformation submitted in responseto the Request iscompl ete.

Whentheinformationisreceived, the reviewing component should review it promptly, i.e., within
fivedays, to determineif itiscomplete. Written confirmation that it isacomplete response should be
sent by the Chief to the Commerce Department. The Foreign Commerce Section should also receive
acopy of theletter for purposes of recaculating the satutory deadlines. If the responseisnot complete,
the reviewing component should informally contact the Commerce Department to attempt to obtaina
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completeresponsefrom theapplicant. Thereviewing component should carefully consider whether a
determination whether the application should be granted can be made on the basis of the available
information or whether the application must be denied because the applicant has not met itsburden. In
theformer case, thereviewing Chief should send aletter to the Commerce Department withdrawing the
unanswered requests, thus restarting the statutory clock. Inthe latter case, the reviewing component
should preparealetter for the signature of the Director of Civil Non-merger Enforcement setting forth
the deficienciesin the response and stating that theinformation in our possessionisinsufficient to make
the determination. The applicant must then withdraw the application or have its application denied.

Except in extraordinary circumstances, only one Request will be sent during the review of any
gpplication. Accordingly, Requestsshouldincludeal documentsand information reasonably necessary
to decide whether the proposed activities should be certified, but should a so be drafted as specifically
and narrowly as possibleto avoid unnecessary burden and delay. Since only one Request will be sent,
itisimportant to ensure, before certifying the response as complete, that al of the requested documents
and information that are reasonably necessary have been received. Technical but unimportant
deficiencies will not be asserted as a reason for declining to certify the response as compl ete.

(i) ClDs

In certain circumstances, CIDs may be used to obtain information necessary to evaluate an
gpplication: if theconduct in questionisongoing and thereisan antitrust investigation into "whether any
personisor has been engaged in any antitrust violation,” or if proposed conduct in an applicationisa
"merger, acquigtion, joint venture, or Smilar transaction, which if consummeated, may result inan antitrust
violation," then CIDs may be used (provided that the other requirements of the ACPA aremet). 15
U.S.C. § 1311(c).

ClDs should be used very sparingly in connection with ETC’ s because of the need for speed in
evaluating applications. CIDs do not toll the statutory 90-day period, and thus are rarely, if ever,
preferable to a Request, which does. Information obtained by CID during the evaluation of an
application should not be disclosed to the Commerce Department, except in connection with a
modification or revocation proceeding, as provided in 15 C.ER. § 325.10(d).

d. Confidentiality of Information

Section 309 of the ETC Act, 15 U.S.C. § 4019, establishes the conditions under which
information submitted by any person “in connection with theissuance, amendment, or revocation of a
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certificate” must be kept confidential. Information submitted in connection with the issuance,
amendment, or revocation of acertificate is exempt from disclosure under the Freedom of Information
Act. See 15 U.S.C. §4019(a).

Inaddition, the Divison and the Commerce Department are prohibited from disclosng commercid
or financial information that is privileged or confidential, if disclosure would harm the person who
submitted it, except in certain circumstances that are identified in the ETC Act, see 15U.S.C. §
4019(b), and in the regulations, see 15 C.F.R. § 325.16(b)(3). (The person that submitted the
information may designateit as privileged or confidential, but such designation isnot dispositive of
whether it falsinto that category.) If disclosureissought in connectionwithajudicia or adminigtrative
proceeding (one of the enumerated exceptions), the Divison isrequired to atempt to notify the person
who submitted the information. See 15 C.FR. § 325.16(c).

e. Analysis of the Application

Thefirg stepinanalyzing an applicationisto determine whether the gpplicant and conduct sought
to be certified aredigiblefor certification. Anapplicant must bea"person” asdefinedin15U.S.C. 8§
4021(5). TheETC Guiddines§111.A provide additional information about the meaning of "person.”
In addition, conduct must be"limited to export trade,” 15 U.S.C. §4012(a)(1), asthat term isdefined
in15U.S.C. §4021(1). The meaning of export trade activity isdiscussed inthe ETC Guidelines §
[1.B.

Thenext step isto determine whether the applicant meetsthe statutory standardsfor obtaining a
certificate, which are set out above. See 15 U.S.C. § 4013(a). As noted above, the statutory
standards are intended to encompass the full range of the antitrust laws. The ETC Guidelines§ IV
provide adetailed discussion of these standards and their gpplication to hypothetica stuations. Findly,
the reviewing component must determinethat thelanguage in the proposed certificateisnether imprecise
nor vague. Such language may result in an overbroad grant of antitrust immunity, or may subject the
certificate holder to liability for conduct it incorrectly assumed was covered by the certificate.

By informa agreement, the Commerce Department and the Division arecommitted to notifying
each other as soon aseither agency believesthereto beaproblem with acertificate. Thispracticewill
allow maximum timeto resolve any issues without either denying the application or requesting the
applicant’ s consent to a 30-day extension of the 90-day statutory period. See 15 C.F.R. 8 325.5(a).
In particular, the reviewing component should attempt to have the Commerce Department placeinthe
draft certificate any conditions or modifications we believe will be required.
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If the Attorney Generd or the Secretary of Commerce considersit necessary, and the applicant
agrees, the deadline for decision may be extended by 30 days. See 15 C.FR. 8 325.5(a). Such
extensonsare sought only in unusud circumstances and are arranged in consultation with the Commerce
Department and the applicant.

f. Recommendation and Review

The reviewing component will prepare awritten recommendation of what action should be taken
ontheapplication. The component and the assigned economist areresponsible for coordinating their
review to ensure appropriate EAG input the analysis leading to the recommendation. The
recommendation package must include the following:

a A memorandum from the Chief to the Director of Civil Non-merger Enforcement explaining
the recommendation and the reasonsfor it. Thefirst page must state clearly the applicable
deadline for decision and communication of our decision to the Commerce Department.

b) The proposed certificate submitted by the Commerce Department. (Commerce must provide
the proposed certificate to us no later than the 60th day of the review period.)

C) A proposed letter from the AAG to the General Counsel of the Commerce Department stating
the Department of Justice’ sdecision on the application. If the recommendation isto declineto
concur, the letter must explain the reason for the nonconcurrence.

d) If the proposed conduct could be certified in whole or in part, but not on the basis of the
languagein the Commerce Department’ sproposed certificate, aproposed revised certificate must
be enclosed with the proposed AAG letter.

The origina and one copy of the recommendation must be given to Foreign Commerce, for
forwarding to the Director of Civil Non-merger Enforcement, no later than the 70th day of the review
process. (Thisdatewill be specified in the cover memorandum from Foreign Commerce making the
initial assignment.) Any separate recommendation from EAG must be sent forward on the same day.

TheDirector of Civil Non-merger Enforcement will review the recommendation and forward it
to the AAG for adetermination asto whether to concur in the issuance of the proposed certificate. The
AAG' sdecision must be made and sent to the Commerce Department by no later than the 80th day,
i.e., ten days prior to the expiration of the statutory deadline.

February 1998 (Third Edition); Revised June 2002 l1I-160



Time may be very short between the receipt of the proposed certificate from the Commerce
Department and the time by which the AAG must make adecision on the application. Ordinarily, the
Commerce Department and the staff will have discussed the proposed certificate well in advance of its
formal submission. However, we cannot be certain about theterms contained in the proposed certificate
until the Commerce Department sends it to us 20 days before the expiration of our deadline.
Accordingly, the staff should endeavor to obtain Commerce Department agreement to any necessary
changes before submitting its recommendation to the Director of Civil Non-merger Enforcement.

g. Decision by the Assistant Attorney Genera

The AAG must decidewhether to concur inthe Commerce-proposed certificateand communicate
that decision to Commerce no later than ten days prior to the end of the statutory time period for fina
determination. See15C.E.R. 8 325.5(c)(2). Thisdecisionwill becommunicated to the Commerce
Department by letter, with the proposed certificate attached. If the decision is not to concur in the
issuance of the certificate, the AAG must "state the reasons for the disagreement” with the proposed
certificate. 1d. Thus, theletter prepared for the AAG by the reviewing component must be adequate
inthisregard. If the AAG does not communicate adecison to the Commerce Department by the 80th
day deadline, the Division is deemed to have concurred in the proposed certificate. See 15C.FR. §
325.5(¢)(3).

If the AAG disagrees with the proposed certificate, the Commerce Department may chooseto
revisethe proposed certificate to respond to our concerns. The certificate may not beissued unless
the AAG concursintherevison. See 15 C.ER. § 325.5(c)(2). The Commerce Department must
consult with the applicant beforeissuing any certificate different from that proposed by the applicant.
See15C.ER. 8325.5(d). If the matter cannot be resolved before the statutory deadline, the AAG or
the Commerce Department may take up to an additiona 30 daysto make adecision, if one or both
agencies consdersit necessary and the applicant consents. The request for an extension ordinarily will
be made by the Commerce Department.

h. ETC Notebook

Each of the Divison’ scivil litigating components should have acopy of the ETC Notebook, which
isprepared and periodicaly updated by the Foreign Commerce Section. The Notebook outlines other
procedura aspects of the ETC process, including handling of requestsfor expedited trestment, requests
for reconsideration, and revocation and modification procedures. In addition, the Notebook contains
the ETC Act, implementing regulaions, ETC Guiddines, excerptsfromthe ETC Act' slegidaive higory,
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and sample letters and exemplars.

4.  Judgment Monitoring, the JEMIS System and Judgment Enforcement

a  Judgment Monitoring

InMay 1984, the Divisonlodged initslitigating sectionsand field offices direct respongbility for
all outstanding judgments. At that time, every decree was assigned to an attorney who became
respons blefor monitoring compliance, initiating any gppropriate enforcement actions and consdering
whether the decree was a candidate for modification or termination.

The specific steps necessary to ensure compliancewith adecree will vary depending on the nature
of the decree. Where ajudgment requires affirmative acts, e.g., divestiture, submission of periodic
reports, etc., it will be necessary to determine whether the required acts have occurred and to evaluate
the sufficiency of compliance. With respect to judgmentsthat prohibit certain actions, it may also be
necessary to conduct periodic inquiriesto determine whether defendants are observing the prohibitions.
Such inquiries should be scheduled when and as appropriate.

When periodic inquiries fall due, they should be conducted in a manner that maximizes the
likelihood of detecting behavior violative of the decree and yet minimizesthe investigative effort. The
first dage should belimited toinforma contact with the defendants and an andysisof publicly available
information. Review of such information may be sufficient to demongtrate that afirm has not violated
adecree provision. If aninformal inquiry leadsthe assigned attorney to believe that there may be a
violation, then preliminary inquiry authority must berequested. Aswithdl investigations, FTC clearance
must also be obtained, as a means of notifying the FTC that we will be conducting an investigation.

b. JEMIS and Reporting Reguirements

The decentralization of our judgment monitoring and enforcement responsibilities has made it
necessary to establish the Judgment Enforcement Management Information System (JEMIS), a
computer-supported system designed to catalog and track compliance with the Division’ sinjunctive
decress. JEMIS isadministered and monitored by the office of the Deputy Assistant Attorney Generd
("DAAG") for crimina enforcement. All of our older civil decreeshave been coded and placed inthe
JEMIS system. The DAAG officeisresponsiblefor ensuring that al new judgments are recorded in
the database.
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The JEMIS system containstwo functiona classesof information. Thefirst group containsbasic
dataabout each decree, including the type of case and violation, product and geographic descriptions,
file numbers, status of the decree, dates of entry of modifications and terminations, and alisting of
judgment provisions. Thesecond group contai nsdefendant-specificinformation, including thenames
of all defendants, and reflects, for each defendant, dates when affirmative acts are due, dates of
compliance with those requirements, complaints about the defendants, and corporate histories.

Each section, task force, and field office hasa JEMIS coordinator who directs communication
between the component and the DAAG office. The attorney assigned to a particular judgment is
responsiblefor reporting, through the coordinator, any changesthat have occurred with respect to a
judgment sinceitsentry. Information commonly reportableincludes changesin corporate name, decree
terminationsor modifications, receipt of compliance reports, dateson which other affirmative acts (such
asdivestiture) occurred, changesin corporate status, such as bankruptcy, and information relating to
successors, acquisitions and mergers.

c. Judgment Enforcement

If, asaresult of apreliminary inquiry, the staff concludesthat thefina judgment may have been
violated, consideration should be given to instituting an enforcement action. Therearetwo typesof
contempt proceedings, civil and criminal, and either or both may be used. Attorneys should consult
United States Attorney’s Manual § 9-39.000 et seg. for additional information about contempt
proceedings.

Civil contempt hasaremedia purpose--compelling obedienceto an order of the court for the
purpose of enforcing the government’ srightsor obtaining other relief. SeelBM v. United States, 493
F.2d 112, 115 (2d Cir. 1973). Indesigning an appropriate remedy, the staff should consider seeking
both additiona injunctiverdief and finesthat accumulate on adaily bassuntil complianceisachieved.
See United Statesv. United Mine Workers, 330 U.S. 258 (1947); United Statesv. Work Wear Corp.,
602 F.2d 110 (6th Cir. 1979). Civil contempt isestablished by "clear and convincing” proof that there
isalawful order and that the order was violated. See Kansas City Power & Light Co. v. NLRB, 137
F.2d 77, 79 (8th Cir. 1943). Willfulness need not be shown, and good faith is not a defense. See
McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949).

Crimina contemptisnot remedid: itspurposeisto punishtheviolation, to vindicatethe authority
of the court, and to deter othersfrom engaging in similar conduct in the future. Crimina contempt is
established under 18 U.S.C. § 401(3) by proving beyond areasonable doubt that thereisaclear and
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definite order, applicable to the contemnor, which was knowingly and willfully disobeyed. See
Chapman v. Pacific Telephone & Telegraph Co., 613 F.2d 193, 195 (Sth Cir. 1979); United States
v. Metropolitan Disposal Corp., 622 F. Supp. 1262 (D. Ore. 1985), aff’ d per curiam, 1986 Trade Cas.
(CCH) 167,258 (9th Cir. 1986). Willfulnessmay beinferred from the facts and circumstances, see
United Statesv. Greyhound Corp., 508 F.2d 529, 532 (7th Cir. 1974), and from arecklessdisregard
of obligationsto the court, seelnreAllis, 531 F.2d 1391, 1392 (9th Cir.), cert. denied, 429 U.S. 900
(1976); Metropoalitan Disposal, 622 F. Supp. a 1264-65. The penadty may be afine or imprisonment,
or both.

Jurisdiction and venue for contempt proceedings rest with the court whose order has been
disobeyed. See Leman v. Krentler-Arnold Hinge Last Co., 284 U.S. 448 (1932). Both civil and
crimina contempt may beinstituted by apetition for an order to show cause why the respondent should
not be held in contempt. SeeFed. R. Crim. P. 42(b). A criminal contempt proceeding may aso be
instituted by indictment, see United Statesv. Snyder, 428 F.2d 520, 522 (9th Cir.), cert. denied, 400
U.S. 903 (1970), or by petition following a grand jury investigation, see United States v. General
Dynamics Corp., 196 F. Supp. 611 (E.D.N.Y. 1961). If the proceeding is handled by indictment, the
notice requirements of Rule 42(b) must be satisfied.

The Antitrust Division hasingtituted anumber of contempt proceedingsto enforceitsjudgments.
See, e.q., United States v. Work Wear Corp., 602 F.2d 110 (6th Cir. 1979); United States v.
Greyhound Corp., 508 F.2d 529 (7th Cir. 1974); United Statesv. North Suburban Multi-Ligt, Inc.,
1981-2 Trade Cas. (CCH) 64,261 (W.D. Pa. 1981); United Statesv. FTD Corp., No. CIV. A. 56-
15748, 1995 WL 864082 (E.D. Mich., Dec. 14, 1995); United Statesv. Restonic Corp. (N.D. IlI. filed
Nov. 21, 1994); United States v. Washington Mills Electro Minerals (W.D.N.Y. filed Feb. 11, 1994);
United Statesv. NYNEX Corp., 814 F. Supp. 133 (D.D.C.), rev’d and vacated, 8 F.3d 52 (D.C.Cir.
1993); United States v. Twentieth Century-Fox Film Corp., 700 F. Supp. 1246 (S.D.N.Y. 1988),
modified, 882 F.2d 656 (2d Cir. 1989), cert. denied, 493 U.S. 1021 (1990); United Statesv. United
Artists Theatre Circuit, Inc. (E.D. Wis. filed Oct. 29, 1987); and United Statesv. H.P. Hood Inc. (D.
Vt. filed Aug. 23, 1983). Additional cases and information may be obtained from the office of the
Deputy Assistant Attorney General for criminal enforcement.

Finally, in some situations, rather than seeking sanctions for contempt where the correct
interpretation of ajudgment isdisputed, it may be gppropriate smply to obtain acourt order compelling
compliance with the judgment. See, e.0., United Statesv. CBS Inc., 1981-2 Trade Cas. (CCH) |
64,227 (C.D. Cal. 1981).
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5.  Judgment Modifications and Terminations

Attorneys assgned to decreesfor enforcement purposes should aso dways consder whether the
decreeisor has become anticompetitive or otherwise undesirable. If so, consideration should be given
to amodification or termination proceeding, consstent with the Divison’ sresource availability. Decree
provisionsthat were perfectly sensible when entered can becomeinappropriate over time. Also, certain
provisions of adecree may reflect economic theories no longer accepted, e.g., that non-price vertica
restraints should be treated as per se unlawful.

a Phase One--Obtaining Approval to Consent to Modification or Termination

(i) Initiation of the Process

When ajudgment isidentified by staff asacandidate for possible modification or termination, or
when ajudgment defendant initiates arequest to terminate or modify its decree, the section, task force,
or field office should promptly request from each judgment defendant:

(1) adetaled explanation asto (a) why the judgment should be vacated or modified, including
information asto changesin circumstances or law that make the judgment inequitable or
obsolete, and (b) the actual anticompetitive or other harmful effects of the judgment;

(2) astatement of the changes, if any, inits method of operations or doing businessthat the
defendant contemplates in the event that the judgment is vacated; and

(3) acommitment to pay the costs of gppropriate public noticesin the trade press and the Wall
Street Journal, or as may otherwise be required by the Division, in connection with the
proposed termination or modification of the judgment.3®

After receipt of asatisfactory responseto the request, the staff should submit abrief memorandum
requesting preliminary inquiry authority. Assoon asPl. authority isreceived and we have clearance
fromthe FTC, aninvestigation may be commenced to determinewhether termination or modification

30 |n very exceptional circumstances, the Division may be willing to bear the costs of public notices-
-for instance, if the harmful effects of the judgment are being borne principally by third parties rather
than by the defendant.
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isin the public interest.

(i) Recommendation, Review and Applicable Standards

At the conclusion of theinvestigation, the staff should prepare amemorandum for the gppropriate
Director of Enforcement setting forth its recommendation whether the Division should consent to
terminate or modify thedecree. The Divisonwill usudly giveits consent when changed circumstances
intheindustry render previoudly neutral provisions anticompetitive. However, ademonstration of
change is not essential, nor is it a prerequisite to termination that the decree actually has had
anticompetitive effects. For example, the Divisonislikely to consent to modification or termination of
adecreethat prohibitsthe defendant from using efficient marketing techniquesthat (1) areavailableto
other firmsin the market, (2) would ordinarily be tested under the rule of reason, and (3) would not
today restrain competition.

More specifically, if adecree pre-datesthedecisionin Continental T.V., Inc. v. GTE Sylvania,
Inc., 433 U.S. 36 (1977), and contains absol ute prohibitions on non-price vertical restraints, weare
usudly willing to vacate the decree on the grounds that such conduct istoday judged under therule of
reason and the prohibition may inhibit procompetitive conduct. We are aso inclined to vacate older
decreesthat only prohibit per seillegd conduct ontheground that such decreesmerdly duplicateexisting
law and are no longer needed for deterrence now that criminal Sherman Act abuses are felonies.
Whether wewill consent to terminate decreesthat perpetualy enjoin horizontal restraintswill depend
ontheparticular firmsand industry. Wewould beinclined to oppose thetermination of per sedecrees
agang firmsand industriesthat have ahistory of pricefixing, particularly if the structure of the market
remains conduciveto cartel behavior. Onthe other hand, if the character of theindustry or itsfirms has
changed over theyearsandisnolonger conduciveto cartel behavior, wewould beinclined to approve
termination.

TheDivisonislesslikdy to support termination of adecreeif there are recent decree violations;
ongoing violations militate even more strongly against Division support for termination.

b. Phase Two--Procedures for Termination or Modification

(i) Necessary Papers

If the staff’ srecommendation isto modify or terminate adecree, its recommendation should be
accompanied by the following papers:
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(1) adipulationpackage, conssting of the Government’ stentative consent to termination of the
decree (prepared for the signatures of the staff, the Chief, the appropriate Director of
Enforcement, the appropriate Deputy Assistant Attorney Generd, the Assistant Attorney
General, and the defendants) and the following attachments:

(@ aform of noticeto be printed in newspapers and periodicals (designated as Exhibit
A),

(b) an order directing publication of the notice (designated as Exhibit B), and
(c) anorder terminating the decree (designated as Exhibit C);

(In somejurisdictionsthe stipul ation and order may be combined in one pleading, depending
upon the local rules.)

(2) aGovernment memorandum of points and authorities,
(3) aDepartment pressrelease;

(4) aFedera Register notice; and

(5) amemorandum describingtheorigind complaint, thejudgment, and rel evant circumstances
today.

Samples of each of these documents are available from the FOIA Unit and are available in the Work
Product Document Bank. Since these exemplars are subject to continual revision, particularly the
Government’ smemorandum, the staff should obtai n recent exemplars before preparing the necessary

papers.

Thedefendant should likewise prepareitsmotion. Further, wherethe Divisonisnot awvareof any
violation of the decree, and the defendant assertsthat it has aways complied with the judgment, an
officer of the defendant must attest to thet effect. Sample motionsand affidavits are also availablefrom
FOIA Unit. (They, dong with the Divison’'s exemplar papers, are consdered matters of public record
and may be made available to the moving defendants.)

(i) Notice, Publication Costs and Multiple Defendants
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Asamatter of policy, the notice requesting public comment should generally appear in two
consecutiveissuesof (1) the nationd edition of the Wall Street Journal ("WSJ"), and (2) the principa
trade periodical serving theindustry to which the decreerelates. If the decree affects more than one
industry, the notice should appear in the principal journa for each of the industries involved.

The publication costsfor such notices are borne by the defendant and are not trivial. Fromtime
to time, adefendant will ask to be excused from WSJ publication on the grounds of expense. Division
policy ishot to accede to such requests except in rare insgtances where (1) WSJ publication costs would
impose an extraordinarily harsh burden on the defendant, given its financial condition, or WSJ
publicationwould clearly bewasteful and unnecessary; (2) publicationisplanned for other periodicals
whose audience includesthose likely to be interested in the decree (i.e., the defendant’ s competitors,
suppliers, customers, etc.); and (3) thereisno prospect of cost-sharing with other defendantsin the
case. Seea so supra Section H.4.a(i) (noting that in very exceptional circumstances, the Division may
be willing to bear the costs of publication).

In addition to the defendant’ s notice publication, the Division aso voluntarily publishesin the
Federd Reqgigter abrief notice of the motion to modify or terminate. The notice should summarize the
complaint and judgment, set out the proceduresfor inspecting and copying relevant papers, and invite
comments. If possible, the length of this notice should not exceed two double-spaced typed pages
(approximately one column in the Federal Register). The papers presented to the Court should not,
however, order publication of the Federal Register notice.

In cases that involve multiple defendants, one defendant may be more enthusiastic about
terminating the decree than the others and thus be willing to bear the full cost of doing so. Inthis
gtuation, itisDivison policy to request the other defendantsto provide uswith affidavits smilar to that
prepared by the volunteer defendant (including the sworn statement of compliancewith the decree), and
if they do so, to insist that the notice published by the volunteer recite the Division’s consent to
termination of the decree as to the other defendants.

(ili) Review, Filing and Other Procedural Aspects

The necessary papers should be sent to the gppropriate Director of Enforcement for review. As
arule, the stipulation should aready be signed by the defendants when the package isforwarded. After
review, the Director will transmit the papersto the appropriate Deputy Assi stant Attorney Genera and
Assistant Attorney General for signature and then return them to the staff.
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Thegtaff must notify the Director’ s office 24 hoursin advance of filing the pgpers so that the Public
AffarsOfficehassufficient lead timetofindizeapressreeaseif it wishestoissueone. Theactud filing
processwill vary depending on thejurisdiction. In someareas, onthe day the partiesfiletheir papers,
counsd for the Government and the defendant appear before the appropriatejudgeto advisethe Court
concerning the proposed public comment process and to request entry of the order directing the
defendant’ s publication of notice. In other jurisdictions, filing and entry of the public notice may be
accomplished through the mails. Whichever procedure is used, the judge should be advised that any
public comments received by the Department will be filed with the Court as they are received.

Immediately after the papersarefiled, the staff must notify the Director’ s office (whether or not
the publication notice has been entered) so that the press release can be issued and the notice published
inthe Federal Regigter. Shortly thereafter the staff should check to confirm whether apressreleasewas
issued. If any commentsare received, they should befiled promptly with the Court. Then, during the
10-day period after the comment deadline, the staff should notify the Court whether the Department
intendsto file aresponse. If aresponseis appropriate (asis generally the case) and staff needs
additional timeto prepareit, the Government will seek the defendant’ s consent to an extension of time,
or (if the defendant obj ects) request an extension from the Court. Responsesto commentsareto be
sent to the appropriate Director of Enforcement for review.

A copy of theresponsefiledin court isusually sent to all commentorsat thetimeof filing. Note
that unlike the procedures under the Antitrust Procedures and Penalties Act ("APPA") for entry of
consent decrees, the response and comments for judgment terminations and modifications are not
published in the Federal Register.

Once the notices have been published, the defendant should file a certificate attesting to that fact.
TheDivisonwill dsofileacertificatewhen thetimeis proper for entry of the modification or termination
order, assuming we have not withdrawn our consent. Exemplars of both defendant and Division
certificatesareavailablefromthe FOIA Unit andinthe Work Product Document Bank. The staff also
should send an accompanying letter to the Court explaining the significance of the certificate, and aclean
copy of the decree termination order should be provided to the judge.

Asarule, wewill not recommend that ahearing be held on the termination motion, unlessthere
are compelling reasonswhy oneisnecessary. Further, dthough the Divisonwill not object if interested
persons apply to appear asamici curiae, we will generdly object vigoroudy if they attempt to intervene
as parties.
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